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She Qevcenen Owing to radical differences between the two 

branches of Congress, no currency measure will be 
enacted this session, other than the passage of a joint resolution for 
a national monetary commission of senators and representatives to 
investigate conditions and report to Congress just what legislation is 
necessary or desirable in the monetary system or banking laws of the 
country. 

While opinions are so divided and diametrically opposed there will 
be little chance of reformatory legislation; a majority must be brought 
to one way of thinking. 

To our mind, reformatory legislation should be along the lines of 
legalizing and perfecting a clearing house currency of the same 
general nature as was issued last fall by clearing houses all over the 
country, to be issued as occasion requires. When the period of acute 
hoarding set in and there was no actual money to be had to transact 
ordinary business, when shipments were held up, factories closed and 
industries largely paralysed, the necessities of the case forced into use 
a temporary kind of money which moved crops, opened factory doors 
and set to moving, the wheels of general industry. This clearing 
house currency, issued without authority of law, was effective; and 
it has now all been redeemed without loss to the holder. 

It-is an old saying that necessity is the mother of invention; also 
that necessity knows no law. It is also true that law follows custom 
and that custom is largely based on such practices as are found con- 
venient and necessary. Now, why should not the clearing house cur- 
rency which necessity brought into use last fall, be taken asan object 
lesson as to the kind of currency which is practical and effective in 
times of unusual demand for circulation, and legislation be enacted, 
perfecting a system of clearing house currency? Such a currency is 
safe. It has the backing, not alone of one bank, but of all the clear- 
ing house banks of a city; and it has behind it, the wheat or the cot- 
ton or other commodity on the security of which it is issued. When 
the wheat or cotton is paid for in gold, it is redeemed. Clearing house 
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currency embodies the old principle of a bank issuing its notes against 
commodities, but so safeguarded as to remove alldanger of loss. In- 
stead of being issued by a single bank, it is issued by a clearing house 
of associated, yet independent, banks, against pledge of a greater 
amount of wheat, cotton, tobacco, or whatever else may be the prod- 
uct of the community where issued. The clearing house certificate, 
properly regulated, is in effect, the coining of the products of the 
community into an effective circulating medium, which can be used 
as actual money until the gold, for which the product is sold, itself 
comes back and supplants it. It is safe, elastic and promptly re- 
deemable and, we believe, its issue should be regulated by law. 


SJ 


i theiidee, Giada If any solution is desirable or any proposition 
for Park Ren. attractive to stay even the infrequent hand of 
theft in our institutions, it behooves the bankers 
of our country to give to the suggestion of a Bankers Fidelity Associa- 
tion as proposed by Mr. Milton L. Wicks, of the Bankers Trust Com- 
pany, New York, contained in this issue, their most careful thought. 
In the Pension Plan as outlined, based on the earnings, etc., derived 
from the business of bonding bankmen, a suggestion is made that is 
not only eminently practical but also rich with probabilities of success. 
That a man will think twice before jeopardizing his share in an 
accumulating fund, by using capital not his own, seems most certain, 
and as the greater interest of the bonded is to be secured by the les- 
sened payments of risks, every man is made, by Mr. Wick’s sugges- 
tion, his brother's keeper through this incentive to detect a defalcation 
at its beginning. 

Such a clearing house for the fidelity business would obviate the 
necessity for a new bond to be written each time a man elects to 
identify himself with another institution and would become a national 
barrier against those seeking to enter an institution if discharged at 
any time for dishonesty. In fact, such an association would make 
for more thorough investigation of the risk at its inception than is now 
possible owing to the sharp competition among companies for this 
class of business, the net result of which is to make the entire in- 
surance feature of most companies a gambling venture rather than 
a business of affording protection for the banker. 

As a prevention of even the occasional theft, their workings are 
a failure. Judged in the light of the enormous amount of money 
handled by the bank-men, the loss is comparably small and the result- 
ing benefit to the bonding companies correspondingly large. Large 
amounts, no doubt, have been lost to institutions, in which cases how- 
ever the surety company has paid but a small loss as the bond carried 
is seldom proportionate to the amount involved. 

When such bonds are written through the proposed Bankers Fidelity 
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Association existing for the benefit of the bonded and thus indirectly 
for the good of their institutions buying the bonds, the bankers as 
members of the Association, might feel more inclined to more clearly 
proportion a man’s bond to the size of the risk involved. 

As an opportunity for creating a pension for every bank man, 
whether officer or clerk bonded, Mr. Wick’s plan must be regarded 
as a business basis for the solution of a problem that has already 
waited too long unsolved. 

The alacrity with which large -corporations are to-day formed 
should bespeak the early acquiring or creation of the necessary 
machinery to start this plant with its many potentialities for good. 


Outlaw of Certificates /t is 2 well-known rule of law that when 

of Deposit. a general deposit is made in a bank it is 

not due until demanded; for if other- 

wise, and the deposit was like an ordinary debt, a man might put his 

money in bank and immediately turn around and sue the bank for the 
deposit, the bringing of the action being a sufficient demand. 

This rule that a general deposit is not due until demanded and 
that the statute of limitations does not begin to run against the 
creditor until actual demand is, with a few exceptions, the rule which 
is applied equally to deposits represented by demand certificates, as 
to ordinary deposits subject to check. We will illustrate this by 
reference to one of the numerous cases which have been decided upon 
this question. In Elliott v. Capital City State Bank, decided by the 
Supreme Court of lowa (reported 22 B. L. J. 602) the bank, in 1885, 
had issued a demand certificate of deposit ‘‘ payable on return prop- 
erly indorsed.” When sued fifteen years later, the bank pleaded the 
statute of limitations. The supreme court, reversing the lower court, 
held that the certificate was not due until demanded and that the 
statute of limitations did not begin to run until demand was made; 
hence the action was not barred by the length of time before de- 
mand. 

The rule, however, in the state of Wisconsin is different. There 
a demand certificate of deposit is held to be in effect a promissory 
note, payable on demand, due upon its date, and the statute of limi- 
tations begins to run from that time. In Koelzer v. First National 
Bank of Whitewater, 23 B. L. J. 43, the Supreme Court of Wisconsin 
distinguished a demand certificate of deposit from a general deposit. 
As to the latter, it held the obligation of the bank is to pay the deposit 
only upon a proper demand therefor by check or its equivalent at the 
banking house during ordinary banking hours; and a breach of the 
bank's obligation is essential to a cause of action to recovery of it, and 
to set the statute of limitations running in respect of the debt. As to 





360 THE BANKING LAW JOURNAL. 


the former, however, it held that a demand certificate of deposit is 
an ordinary promissory note, due and actionable without previous 
demand and upon which the statute of limitations begins to run from 
date. 

In this number we publish the latest decision of the Supreme 
Court of Wisconsin upon this subject in which the same rule is ap- 
plied. In the case now published two certificates of deposit ‘‘payable 
upon return properly indorsed” were issued by a bank in Wisconsin, 
one in 1879 and one in 1880. Action was not brought upon them 
until a recent period. The court held the action barred by the six 
years statute of limitations. The holder of the certificates attempted 
to obtain relief from the consequences of the six-year statute by hav- 
ing the instruments classed as paper money. Bank notes and other 
forms of paper money are everywhere relieved from the operation of 
general statutes of limitations upon ordinary debts. The man who 
receives a bank note and carries it around or hoards it indefinitely, 
would be very much surprised and incensed if when its redemption 
was finally sought, the statute of limitations could be sprung upon 
him by the issuing bank in defense of its promise to pay. So it is that 
in the various states, exceptions have been made of the paper circu- 
lating medium from the ordinary operation of statutes of limitations. 
In Wisconsin, the law provides that ‘‘none of the provisions of this 
chapter (the statute of limitations) shall apply to any action brought 
upon any bills, notes or other evidences of debt issued by any bank 
or issued or put in circulation as money.” It was contended that this 
provision exempted from the operation of the statute of limitations 
obligations, such as the bank’s certificates of deposit evidencing the 
debt of the bank whether intended to circulate as money ornot. But 
the court holds that this statute was intended to relate only to cir- 
culating notes and not to include certificates of deposit, and as the 
certificates in question were not intended for circulation and were not 
put into circulation as currency they do not fall within its meaning 
but within the general six-years statute of limitations. 

Wisconsin, therefore, is one of the few states which draw a dis- 
tinction between general deposits and deposits evideneed by demand 
certificates. While the greater number of state courts hold that demand 
certificates of deposit are not due until demanded, Wisconsin holds 
that they are immediately due and that the statute of limitations begins 
to run from date. 

The reasons underlying the majority rule are well stated in the 
Iowa case, which we have already cited. The Iowa court asserts that 
no sound reason exists for holding that a demand certificate of deposit 
should be treated as a demand promissory note so far as the statute of 
limitations is involved. It says it is undoubtedly true that such certifi- 
cates have many of the incidents of promissory notes and that they are 
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often classed as such, but it is equally as true that a certificate of de- 
posit represents a transaction entirely different from that represented 
byanote. Says the lowacourt: ‘‘A promissory note ordinarily repre- 
sents a loan or its equivalent, and it is generally the duty of the debtor 
toseek thecreditor and pay him. And it was for the protection of the 
debtor that demand notes were originally held to be due at once. 
Deposits are made in a bank in accordance with universal commercial 
usage which becomes a part of the law of the transaction * * * The 
transaction is in reality for the benefit and convenience of the deposi- 
tor and while the relation of debtor and creditor exists and the bank 
has the us2 of the money for commercial gain, it assumes no further 
obligation than to pay the amount received when it shall be demanded 
at its banking house. * * * Unless the banker desires to return the 
deposit, he is under no obligation to seek his creditor for the purpose 
of making payment. If no actual demand be necessary to mature the 
debt created by a deposit, then depositors may sue at once upon 
leaving the bank anda transaction intended to be for the mutual bene- 
fit of both may become one of opposition and wrong to the bank, and 
this the law should not tolerate. That a certificate of deposit is dis- 
tinguishable from a demand promissory note, we think clear. And 
that it is not due and payable until actual demand is made, we think 
is held by the overwhelming weight of authority. * * * Furthermore, 
the certificate provides that it is payable on presentation properly in- 
dorsed, and its express language repels the thought that it is payable 
otherwise than on actual demand. There is no merit in the conten- 
tion that, if an actual demand is necessary to mature the certificate, 
such demand must be made within the period of the statute of limi- 
tations.” 

The above language of the Supreme Court of Iowa voices the rea- 
soning of a number of other cases in this country in which deposits 
represented by ordinary demand certificates are classed with general 
deposits and distinguished from promissory notes in the respect that 
they are not due until demanded and that the statute of limitations 
does not run until demand made. The rule of the Supreme Court of 
Wisconsin to the contrary, and we believe this rule has been adopted 
in a few other states, may be termed the minority rule. In such 
states a demand certificate of deposit is like an ordinary promissory 
note payable on demand and is out-lawed unless collected or action 
thereon brought within the period fixed by statutes of limitations for 
actions upon promissory notes. On this, as on many other subjects 
of law, there is still a conflict of authority, though, happily, the sub- 
jects of conflict are gradually lessening with the successful progress of 
efforts for uniformity and improvement in the commercial laws. 
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Wills and Other At the Convention of the Missouri Bankers’ As- 
Legal Questions sociation, held this month in Joplin, one of the 
interesting and valuable features is a list of legal 
questions for discussion, the presentation of each question being made 
the duty of a particular member who has specially prepared himself 
upon the points of law involved, followed by general discussion, the 
final determination resting with Mr. Virgil M. Harris, Trust Officer 
of the Mercantile Trust Company of St. Louis, who has been appointed 
arbiter for the occasion. Following is a list prepared: 


1.—What should be required with reference to the account of a 
deceased depositor, when the same is paid over to those 
claiming it? Led by Judge Richard Field, President Mor- 
rison-Wentworth Bank, Lexington. 

2.—What is the effect of a waiver of protest when embodied in the 
face of a note? Led by Mr. D’N. Stafford, Cashier Bank of 
Seneca, Seneca. : 

3.—How may a bank retain a lien on its stock for the indebted- 
ness of the stockholder? Led by Mr. J. W. Peck, Cashier 
Farmers Bank, Westboro. 

4.—Do the words Trustee, Administrator, Guardian, etc., after 
the name of the maker or endorser of paper convey notice 
of the trust character of the paper? Led by Mr. Wm. Houk, 
President Conqueror Trust Company, Joplin. 

5.—How cana bank which is the pledgee of stocks control the 
dividends payable on such stocks? Led by Mr. Theo. Lacaff, 
President First National Bank, Nevada. 

6.—What should be required before permitting the transfer of 
stock standing in the name of a deceased person? Led by 
Mr. C. F. Enright, Vice-President Missouri Valley Trust 
Company, St. Joseph. 

7.—The revocation, or stopping payment, of checks. Led by Mr 
H. E. Trader, Cashier New Cambria State Bank, New 
Cambria. 

8.—What are the duties of a bank with reference to collateral 
securities placed with it? Led by Mr. W. H. Miller, Presi- 
dent Southeast Missouri Trust Company, Cape Girardeau. 

9.—What liability does a bank assume as to the quality and quan- 
tity of the goods described in a bill of lading, endorsed by 
it? Led by Mr. J.:T. Woodruff, Vice-President National 
Exchange Bank, Springfield. 

10.—Is a bank relieved from responsibility when it delivers colla- 
teral to an endorser of a note, when the endorser pays the 
note? Led by Mr. M. T. Davis, Cashier Bank of Aurora, 
Aurora. 

Mr. Harris, in addition to acting as arbiter, as aforesaid, has also 
been charged with the duty of making the preliminary address, and 
has taken for his subject ‘‘The Importance of the Last Will and Tes- 
tament.”” We publish a copy of this address elsewhere in this number. 
It will be found of especial interest to bankers with a legal turn of 
mind. Mr. Harris has delved into the history of past ages and located 
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the origin of the idea of disposing of property by will with the Ro- 
mans. He gives a general outline of the framework of a will, and 
cites many instances showing how even the most learned men, in the 
framing of this most important document, will make mistakes which 
invalidate it. This is a well-known fact even in the case of noted 
lawyers. If we are not greatly mistaken, the Honorable Samuel J. 
Tilden, one of the leading lawyers of America, who in his life-time 
had prepared hundreds of wills for others, left a will disposing of his 
own property which, when legally tested in the courts, proved invalid. 

Mr. Harris’ paper will be found very interesting reading not only 
to the lawyer called upon to draft wills but to the bank man who, 
intimately connected with men of property, is constantly called upon 
to advise concerning its disposition. It refers, of course, to those 
cases where property interests of a testator are of sufficient magnitude 
to justify their disposition by will. 

But there is another side to this problem of will-making which, 
eventually, will rest upon the savings bank men of the country, pri- 
marily, to solve. While the making of a last will and testament is 
the ordinary and the time-tried method whereby men of property 
make provision for the distribution of their estates upon their death, 
and is the method which is legalized and its procedure regulated by 
statutes in every state, unfortunately conflicting in some of their 
requirements, there are a large class of smaller estates where people 
of small means seek to dispose of their property upon their death 
other than by last will and testament. We refer to the thousands of 
cases of depositors in savings banks where the balance of five hun- 
dred or one thousand or two thousand dollars, represents the earn- 
ings of the depositor for a life time and is practically his sole estate. 
The employment of a lawyer to draft a will and the legal expense of 
probate proceedings are charges which he seeks to avoid and the 
method of disposing of property by means of trust and joint accounts 
in savings banks has sprung up and become customary as a simple 
means by which a man may control and use his property so long as he 
lives and upon his death leave it to a named beneficiary without the 
trouble and expense of making a will. In many of the states such 
attempts to make savings bank accounts serve the purpose of a will 
prove ineffectual because they are held to be attempted testamentary 
dispositions contrary to the provisions of statutes of wills. But in 
New York the trust account, as judicially recognized, would seem 
to be effectual to this end. Under a recent decision of the New 
York Court of Appeals, the depositor may place his money in a sav- 
ings bank in trust for another, may draw out what he pleases during 
his life and the balance upon his death will go to the named benefi- 
ciary. We quote the language of the New York Court of Appeals on 
this point: 
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‘*A deposit by one person of his own money, in his 
own name as trustee for another, standing alone, does 
not establish an irrevocable trust during the lifetime of 
the depositor. It isa tentative trust merely, revocable 
at will, until the depositor dies or completes the gift in 
his lifetime by some unequivocal act or declaration such 
as delivery of the passbook, or notice to the beneficiary. 
In case the depositor dies before the beneficiary, without 
revocation or some decisive act or declaration of dis- 
affirmance, the presumption arises that an absolute trust 
was created as to the balance on hand at the death of the 
depositor.” 


This, it is seen, indicates a means by which a depositor in New 
York may, by the simple form of a trust account in a savings bank 
and without the necessity of a formal will, use the account as he likes 
during his life and feel secure that upon his death, whatever balance 
he has allowed to remain will be paid to the beneficiary whom he in- 
tends shall receive it. It is highly desirable that the law all over the 
country should provide some such system whereby, equally as in New 
York, poor people can make disposition of their savings deposits upon 
their death by means of terms of payment of savings bank accounts, 
without the necessity of complying with all the legal technicalities of 
statutes of wills, designed for estates of greater magnitude. As said, 
it is a problem for the savings bank officials of the country, who 
come in touch with such people and are familiar with their needs and 
necessities, to work out. 


Senator Carter’s bill for the establish- 
ment of postal savings banks was dis- 
cussed in the Senate during the first weekin May. We have already 
expressed our views at length in opposition to this measure. One of 
the chief objections raised in Congress in the debate was that the 
proposed measure would be unconstitutional. Mr. Carter said in his 
opening remarks that ‘‘the Constitution vested in Congress the 
power to establish post offices and post roads, and also the power to 
provide for the general welfare.’’ Mr. Dixon inquired ‘‘ under what 
theory of delegated or implied powers the Federal Government has 
the right to enter into this matter of postal savings banks ?” Mr.Carter 
stated that ‘‘ Congress has ample power under the general welfare 
clause of the Constitution to devote any Government property or 
machinery it may have in its possession or under its control to such 
legitimate use by the people as in the judgment of Congress may seem 
proper.” Mr. Heyburn said: ‘‘The bill is carefully drawn and con- 
tains many points comprehensive in themselves; but they all seem to me 
to lose sight of the difference between the relation of a constitutional 
government, such as is ours, to the people and the relation that exists 
between a monarchy or other character of government to its people.” 

There is serious question whether the ‘‘ general welfare” clause 


Postal Savings Banks. 
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of the Constitution is broad enough to comprehend a scheme of postal 
savings banks; and apart from the doubtful constitutionality of the 
measure there is good public policy in keeping the Government and 
its employees out of the savings bank business and leaving the con- 
duct of that business to those persons and institutions who are speci- 
ally qualified to transact it. 


ee a we In many of the states, married women are as 
Notes. free to bind themselves as sureties upon the 
promissory notes of their husbands or of other 
persons, as if they were single. In other states, married women re- 
main under disability in this respect and contracts of guaranty or 
suretyship by married women are voidable or void. There should be 
a uniform law upon this matter of liability, for many notes bearing 
the names of married women, executed in one state are discounted in 
another, and the conflict of law upon the question of liability gives 
rise to much confusion and doubt. 

In this number we publish a decision by the Supreme Court of 
Nebraska in which a married woman executed a note for a considera- 
tion which was furnished to her husband. It is held that such note 
is not enforceable, even by an innocent purchaser, for value, before 
maturity, who had no notice or knowledge that the maker was a mar- 


ried woman at the time he purchased the note. In this case, no question 
of conflict of law was involved, the transaction all occurring within 
the borders of the same state. Had this note been discounted by a 
bank in another state wherein the accommodation note of a married 
woman would be enforceable against her, another question would 
have been involved. Thereisauthority that under such circumstances 
the maker would be estopped to plead the defense of coverture. 


STORAGE RESERVOIRS TO PREVENT FLOODS AND 
AID NAVIGATION. 


A plan had been proposed to stop forever the costly spring floods 
at Pittsburg and other places along the rivers which drain the Appala- 
chian Mountains. These annual devastations are so certain in their 
recurrence that they have come to be considered almost inevitable. 
All the efforts of the Government with dams, restraining walls, and 
other engineering works have proved inadequate to control the 
streams when they have been swollen with the melting winter snows. 
On the other hand, the Government projects have proved unavailing 
to maintain the same rivers at a depth great enough to permit un- 
hampered navigation later on in the year, when the flood waters have 
spent themselves. This latter trouble possibly causes a greater finan- 
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cial loss to the South than the floods, but as it is not concentrated in- 
to a brief spectacular outburst, less is heard of it through the news- 
papers. It was, indeed, the problem of navigation that gave rise to 
the present scheme. 

It is now proposed to go to the seat of the evil—to the headwaters 
of the rivers—and apply there two remedies: First, the maintenance 
of a forest cover which will keep the ground porous so that it will not 
shed all the water from its surface at once but will soak it up and re- 
lease it gradually; second, to establish storage reservoirs at strategic 
points which will retain surplus flow when it is not useful but only 
does damage by being allowed to run free, and will pay it out, little 
by little, later on, when it is sorely needed. 

The United States has spent $30,000,000 to improve navigation on 
the rivers which have their upland sources in the Southern Appala- 
chians and work already undertaken will cost at least $56,000,000 be- 
fore it is finished. This does not include the Ohio proper, which is 
largely supplied with water from these sources, on which more than 
$6,000,000 has been spent. Despite this outlay navigation is so pre- 
carious on many of these rivers, especially in the upper stretches, dur- 
ing several months every year that steamboat lines have to suspend 
operations and many companies have abandoned the field because 
with the light-draft vessels they are forced to use they cannot com- 
pete with railroads, although steamboat transportation is normally 
much cheaper than railroad rates. The Government has striven for 
a 4-foot depth or even, in some places, for a 3-foot stage and been un- 
able to maintain it throughout the year. 

Experts from the Geological Survey, with the storage reservoir 
scheme in mind, last year made a careful study of the rivers which 
flow from both sides of this watershed, located reservoir sites, com- 


puted the amount of water they would hold, the heights of the neces- 
sary dams, and the periods during which the rivers could be main- 
tained at various depths above their low-water levels during the dry 
seasons. The results of this study are published under the title ‘‘ The 
Relation of the Southern Appalachian Mountains to Inland Water 
Navigation,” as Circular 143 of the Forest Service, and can be ob- 
tained free by writing to the Forester at Washington. The initial cost 
of these reservoirs would be greater than the works under the pres- 
ent system, but the authors of the circular say that the storage reser- 
voirs would give the relief, both in regard to navigation and to floods, 
which the present projects fail to supply and they point out that the 
relief so gained would be permanent, whereas under the system now 
in operation there is a continuous expense in dredging the channels 
which become clogged with sand and silt washed down by the spring 
floods, especially from the unforested areas around some of the rivers. 

In the long run the storage reservoir method would be cheaper as 
well as more effective, for, as one of the sponsors of the plan says, it 
is better business to add to the tops of the rivers and get what you 
want than to keep digging out the bottoms in an attempt to get a 
river deep enough to float a boat in. 

















A PRACTICAL SERIES 


ON THE 


* LAW OF BANKCHECKS 





A course of study of the rules of law and the established customs 
of business which have grown up and now exist in the United 
States governing the issue, use and redemption of the bank check. 


Vill. PAYMENT OF FORGED CHECKS (Continvep). 
PAYMENT ON FORGED INDORSEMENT. 


Customer not chargeable with payment on forged indorsement. 
Money paid on forged indorsement recoverable. 
Effect of bank's delay in giving notice on discovery of forgery. 
Check procured by fraud. 
True payee’s right of recovery from person receiving payment. 
6. True payee's right of recovery from drawee. 
%. Ground of drawee's recovery. 


S a general proposition money paid by a bank upona check which 
bears a forged indorsement of a payee or indorsee is not charge- 
able to the customer’s account but is recoverable from the per- 

son to whom payment has been made, even though an innocent holder 

for value. 


/ 


Customer not Chargeable with Payment on Forged Indorsement. 


The bank which pays money upon a check bearing a forged in- 
dorsement is not paying the money according to the authority or di- 
rection of its customer. Ordinarily, therefore, the amount cannot be 
charged to the customer’s account. There may be, however, such 
negligence upon the customer’s part as will estop him from question- 
ing the validity of the payment, but the burden is on the bank to 
prove this negligence. 

In a recent case in Massachusetts (Murphy v. Metropolitan Na- 
tional Bank, 23 B. L. J. 809), it was held that a bank on which a check 
is drawn must ascertain at its peril the identity of the person named 
as payee. It is only when the bank is misled by some negligence or 
other fault of the drawer, that the bank can set up its own mistake in 
this particular against the drawer and preclude the latter from ques- 
tioning the validity of the payment. In that case the customer had 
sued the bank for a deposit which had been paid out upon a check 
upon which the payee’s indorsement had been forged. The court said: 
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‘*The defendant had this money belonging to the plaintiff and paid it 
out upon this check and the burden is upon the defendant to show 
that the payment was to the person named in the check or that the 
plaintiff was guilty of such negligence in regard to the payment as 
precludes him from recovery.” Under the facts in that case it was 
held the drawer was guilty of no negligence in connection with the 
making or paying of the check or in failing to discover the forgery 
or in failing to inform the bank immediately after such discovery, 
which would affect his right to recover. 

It is to be observed that there is not the same degree of duty on 
the part of a depositor to ascertain forgeries of indorsements upon 
his paid checks, when returned as vouchers, as in cases where the 
forgery isof his signature or of the amount. In forgeries of the latter 
kind, the customer should be able by examination of a returned 
voucher and comparison with the stub of his check book to tell as to 
the correctness of the amount and also the genuineness of his own 
signature. But the customer cannot be held to be familiar with the 
signatures of payees of his checks and there is not the same degree 
of duty in ascertaining forgeries of indorsements as in the other cases 
cited. But, after the forged indorsement is once discovered, there is 
certainly the duty to promptly notify the bank of such discovery that 
it may without further delay take steps to save itself from loss, and 
if there is negligence or laches in the performance of this duty and 
the bank is injured thereby, the customer will be liable. 

Money Paid on Forged Indorsement Recoverable. 


A bank which, as drawee, has paid money to another upon a 
check bearing a forged indorsement may ordinarily recover back the 
money paid even though the other be an innocent holder of the check 
for value. But there may be cases where it would be inequitable to 
allow recovery and especially so where the bank has been negligent in 
making the payment, or is guilty of delay, after discovering the 
forgery, in notifying the holder who has received payment, and the 
latter has been damaged in consequence. 

Effect of Bank's Delay in Giving Notice on Discovery of Forgery. 

In a recent case before the United States Circuit Court (U. S. v. 
National Exchange Bank, 23 B. L. J. 467) money had been paid upon 
a forged indorsement of certain checks. After discovery of the 
forgery there was considerable delay, from two to six months, in giv- 
ing notice of the forgery to the holder who had received payment of 
the checks. This delay was interposed asa defense to the bank’s 
right of recovery. No reason for it was shown and the court said the 
delay must be taken to be unjustified. The court said: ‘This, there- 
fore, is the question presented for decision: If A, by honest mistake, 
pays money to B, upon a check bearing a forged indorsement, and 
then unnecessarily and unreasonably delays to notify B of the dis- 
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covery of the forgery, can he recover back from B, the money paid, 
in the absence of evidence that the delay has worked damage to B? 
Upon the whole, the authorities answer this question in the affirma- 
tive. Payment by mistake is the basis of the plaintiff's recovery. 
The right based on the mistake is effectual unless the plaintiff is 
estopped to assert it. Negligence without resulting damage does not 
create an estoppel. While delay is irritating, while in some cases it 
may give rise to a presumption of fact that damage has ensued, yet, 
unless some damage to the defendant is shown, mere delay is insuffi- 
cient to defeat the plaintiff's recovery. In the case at bar damage is 
alleged, but the agreed facts contain no evidence to support the alle- 
gation.”’ 
Check Procured by Fraud. 

The fact that a bank mistakes its depositor’s signature to a check 
and in consideration of such forged check issues its own draft to a 
payee which draft is paid upon a forged indorsement of such payee’s 
name, is not such negligence as will preclude the bank drawing the 
draft from reclaiming the money from the drawee bank which has 
paid it nor prevent the latter from recovering from the person who 
received payment. 

The case of Seaboard National Bank v. Bank of America, 23 B. L. J. 
551 presented a state of facts of this kind. A clerk of a customer in 
a Pittsburg bank forged his employer’s name to a check on that bank 
to order of ‘‘ New York Draft” and with this forged check the clerk 
obtained from the Pittsburg bank its draft on a New York bank for 
$2,000 in favor of ‘‘ Carroll Brothers” an existing firm but unknown 
to the Pittsburg bank. The clerk forged the indorsement of the 
payee, received cash on the draft from another Pittsburg bank, and 
the latter forwarded the draft toa New York bank to whom it was 
paid by the drawee. The action was by the drawee bank against the 
New York bank which collected the draft. The court held: (1) that 
the draft was not payable to bearer within the provisions of the 
Negotiable Instruments Law; that the forged indorsement conveyed 
no title to the Pittsburg bank which had cashed the draft and that 
payment by the drawee to the New York bank, the transferee of the 
Pittsburg bank, was recoverable; (2) that the drawee’s right of re- 
covery was not lost because of the negligence of the drawer bank in 
issuing the New York draft by mistaking its depositor’s signature 
upon*the check drawn for the draft. That negligence was not the 
proximate cause of the loss of the second Pittsburg bank which had 
cashed the draft; the drawer owed no duty to the latter to examine 
its depositor’s checks and had done nothing to mislead it. There was 
no estoppel of the drawer of the draft to reclaim its money from the 
New York drawee which would prevent the latter from recovery of 
the bank which received payment. There was no false representa- 
tion or concealment; no breach of duty; nothing was said or done 
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by the drawer to mislead or deceive or to prevent inquiry as to the 
validity of the indorsement of the payee on its draft. 

True Payee's Right of Recovery from Person Receiving Payment. 

Where the holder of a check bearing a forged indorsement collects 
the check of the drawee, he can be held liable to the true payee for 
the money collected on the ground that be has converted the prop- 
erty of another and cannot retain its proceeds as against the real 
owner. Thus in Meyer v. Rosenheim & Co., Court of Appeals of Ken- 
tucky, 20 B. L. J, 611 where the book-keeper of a firm who were pay- 
ees of certain checks, forged their name on the back of the checks 
and delivered them to Meyer in exchange for jewelry and money and 
Meyer then collected the checks from the banks on which they were 
drawn, it was held that the firm of payees were entitled to recover of 
Meyer the amount collected on the checks. The court said there was 
no evidence to warrant the estoppel of the firm who were not required 
to anticipate a forgery. Both the firm and Meyer were equally inno- 
cent and the question was on which of the two the loss should fall. It 
held that a forged indorsement is a nullity and one coming into pos- 
session of paper under a forged indorsement cannot. successfully re- 
sist the title of the true owner. Meyer had collected the firm’s money 
but had no right in law to retain it. 

Also in Rosenberg v. Germania Bank, New York Supreme Court, 
Appellate Term, 21 B. L. J. 608, a bookkeeper had authority to stamp 
his employer’s name upon checks, payable to the employer, for de- 
posit in bank, and had also obtained cash from saloonkeepers on 
checks, indorsed as payee by the employer himself. The bookkeeper 
forged his employer’s name as payee to certain checks, upon which 
he obtained the cash from a saloonkeeper, who deposited them in de- 
fendant bank, which collected the checks from the drawee in usual 
course. It was held that the collecting bank was liable to the em- 
ployer for conversion of the checks. The latter was not estopped from 
questioning the validity of the indorsement of his name by his book- 
keeper, because the latter had authority to indorse his name by rub- 
ber stamp on checks deposited in his own bank, nor because the book- 
keeper had cashed other checks bearing the employer’s genuine sig- 
nature. None of these facts made out an authority to the bookkeeper 
to sign his employer’s name as payee to checks and negotiate them. 
The extent of the bookkeeper’s authority was to stamp his emplpyer’s 
indorsement on checks for deposit. The Court further said the use of a 
rubber stamp for indorsing checks for deposit has become a custom 
recognized by banks and merchants, and indorsements so made are 
valid; but the authority of the bookkeeper to use the stamp for this 
purpose, does not authorize his writing his employer’s name on the 
back of checks for purpose of negotiation. 
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True Payee's Right of Recovery from Drawee. 

Some cases recognize the right of the true payee to recover of the 
drawee the amount of a check which has been paid by the latter upon 
a forged indorsement and in such case, if the drawee notifies the 
holder who has received payment of the forged check that he may 
come in and defend and the latter neglects to do so, the drawee can 
recover from such holder not only the amount paid but also the costs 
of unsuccessfully defending the action brought by the true payee. 

A case of this kind is Wellington National Bank v. Robbins, 
Supreme Court of Kansas, 22 B. L. J. 767. In that case it was held: 

1. When an indorsement upon a genuine bank check is forged, or 
the name of the payee is placed thereon without authority, and the 
check is transferred and paid by a bank not the drawee, which bank 
in turn indorses it and collects it from the drawee bank, the drawee 
is under no obligation to inquire as tothe genuineness of the first in- 
dorsement, but the latter indorser guaranties the genuineness of the 
prior indorsement. 

2. In such case, if the payee brings suit against the drawee and 
recovers a judgment for the whole ora part of the amount of the 
check, and the drawee gives notice to its immediate indorser, and 
requests it to assume the direction and control of the defense, which 
it neglects to do, and the drawee employs counsel and defends the 
action in good faith, and judgment is rendered against it for a por- 
tion of the claim, and it pays such judgment, the drawee is entitled 
to recover of its immediate indorser the amount of the judgment so 
paid, together with all necessary and reasonable attorney’s fees and 
expenses incurred in such defense. 

But in Muller v. Naticnal Bank of Cortland, New York Supreme 
Court, Appellate Division, Third Department, 21 B. L. J. 691, the 
indorsement of the payee on certain checks was forged, the checks 
were then indorsed by a bank, and paid by the drawee. The payee 
sued the drawee for conversion, and the indorsing bank refused to 
assume the defense, but approved of it. Judgment was rendered in 
favor of payee ayainst drawee, and the latter thereupon sued the in- 
dorsing bank. It was held that the liability of the indorsing bank is 
limited to the amount of the checks and interest and did not include 
the costs or counsel fees incurred by the drawee in defending the 
payee’s action. The court, however, said that were the question a 
new one and it did not feel itself bound by a previous authority, it 
would incline to the view that the bank which had warranted gen- 
uineness of the payee’s indorsement by its subsequent indorsement 
would be liable for the costs and counsel fees incurred by the drawee 
in unsuccessfully defending the action of the true payee. 


Ground of Drawee's Recovery. 
There is some difference in the cases as to the theory upon which 
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the drawee which has paid money upon a forged indorsement is en- 
titled to recover the money from the holder who has received it. Is 
such holder liable (1) as a warrantor tothe drawee, by indorsement, 
of genuineness; or (2) as an implied warrantor, irrespective of in- 
dorsement, of genuineness; or (3) as for money received, without 
consideration under a mistake of fact, which it is against good con- 
science to retain? 

An examination of the authorities throughout the country where 
forged checks have been paid by drawee banks and recovery sought, 
shows that in a large majority of the cases, recovery has been per- 
mitted upon the principle that money paid under a mistake of fact 
may be recovered back; still there are a few cases in which the 
drawee’s right of recovery is placed on the ground of warranty by in- 
dorser to drawee, either solely, or as an additional ground to that of 
recovery of money paid by mistake. 

Under theory number three, there would only be a liability of the 
holder immediately receiving payment, but there are quite a number of 
cases in which a prior indorser has been held liable as warrantor of a 
forged indorsement to the paying drawee. See, for example, First 
National Bank v. Farmers and Merchants Bank, 36 Neb. 149. 


(Continued in next number.) 


STOCK TRANSFERS IN MASSACHUSETTS. 


An opinion as to the constitutionality of the tax on transfers of 
stock was submitted by the Supreme Judicial Court of Massachusetts 
to the House of Representatives on Thursday. The decision was given 
in answer to the following questions asked by the House: 

1. Whether it is within the constitutional power of the Legisla- 
ture to enact a law imposing a tax on all shares or certificates of 
stock in any domestic or foreign association, company or corporation, 
under that clause of the constitution which authorizes the Legislature 
to levy proportional and reasonable assessments; 

2. Whether such a tax may be imposed under the legislative 
authority to impose reasonable duties and excises; 

3. Whether such a tax may be imposed under any other provision 
of the constitution. 

The Justices unanimously returned a negative answer to the first 
and third questions. On the second question there was a difference 
of opinion, a legal majority, however, answering it in the negative. 





SOME FINANCIAL FALLACIES. 
BY A NEW JERSEY BANKER. 


XALLACY 1. The most dangerous fallacy troubling the minds 
of our bankers, legislators and currency experts is, that the panic 
of 1907 was caused wholly by the dearth of paper currency in 
circulation or obtainable, because that idea is the foundation of all 

the schemes in and out of Congress for what is called Currency Re- 
form. A strong and healthy man by persistent overeating gets a 
colic. He calls a doctor, suffers some sharp pains and loses a few 
days labor. It is a healthful process and is typical of our panics 
which have occurred in this country at nearly regular intervals for 
one cause or another for the last hundred years. There was as much 
property and as much currency in the hands of the people during the 
panic as before or after. The nominal prices of property are now 
lower, the actual value the same and currency is a drug in the market. 

Fallacy 2. That the Currency System is a necessary part of the 
Banking System; it isnot. The fractional metal currency is not coin 
any more than paper currency is. The latter should be as independ- 
ent of the banks as the former is. When a bank wants fractional 
currency it sends the order for it to the Treasury with a check for 
payment; when it is overstocked it sends the currency in for redemp- 
tion. If the Treasury were authorized to issue all the paper cur- 
rency needed, and this simple process of distribution and redemption 
adopted, our currency troubles would be solved. There is much con- 
fusion of thought afloat in regard to the relation of the banking system 
to the currency system, as though they were indissolubly connected. 
Mr. Carnegie lectured upon the text ‘‘Our Banking System is the 
Worst in the World.” A reading of the lecture, which was printed 
and widely distributed, shows that he scarcely if at all touched upon 
our banking system except to advocate the foisting upon it of Mr. 
Fowler’s Asset Currency scheme. 

If the people of this country generally understood the statements 
of Messrs. Carnegie and Fowler about our banking system proper, and 
believed them to be true, it would produce a financial panic to which 
all other panics would seem child’s play. 

Fallacy 3. That our banking system proper is a bad one. It is 
the only people’s banking system pure and simple that the world knows. 
Its history dates from the olden time when the silversmith or other 
metal worker received from his neighbors their money and other 
valuables for safe keeping; when chartered and authorized to loan 
the money out it became a bank of deposit and discount; when books 
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of account were kept and checks for the transfer of debit and credit 
used, it became the local clearing house of the neighborhood and the 
prototype of the People’s Banking System now in usein this great nation. 
This simple scheme of banking has often in the world’s history been per- 
verted by the charter of great Government banks mostly for the pur- 
pose of using the depositors’ money for support of dynasties or thrones 
or the prosecution of wars. Our people’s system offers no opportun- 
ity for government looting of deposits. Its whole scheme is for the 
preservation and safety of the deposits. The government control in 
its rules for examination, reports, reserves, liability of stockholders, 
punishment of fraud and restrictions of investment, is confined to 
care for safety of deposits, equal taxation, and protection of both depos- 
itors and stockholders with depositors favored in case of bankruptcy. 

This banking system embraces the operation of about ten thous- 
and State Banks, about six thousand five hundred National Banks, 
and about two thousand Savings Banks and Trust Companies, the 
capital stock, surplus and property, real and personal, of which ex- 
ceed thirteen billions dollars ($13,000,000,000). In 1907, as reported 
in the World Almanac, it held in its custody about the same amount 
of deposits of the people. The financial operations of the old world 
are dwarfed beside the administration of this vast body of money and 
property, and it has been conducted with a percentage of loss less 
than that of any other business men have ever been engaged in. 
There are some improvements that might be made in it; and why do 
not our bankers and legislators devote themselves to questions like 
these, of uniform charters and regulations, clearance of country 
checks, etc., instead of trying to foist upon it a currency attachment 
which, in this country, when tried, has always discredited the currency 
and dragged the banks into insolvency. 

Fallacy 4. That, in the Asset Currency scheme, the currency is- 
sued by the bank would stand upon the same footing as to security as 
the bank book deposits. If it did, it would not be sufficient. The 
banks of New York, handling large amounts of currency, want notes 
better secured than the bank book deposits of a bank in Arkansas or 
Oregon about which they know nothing. But it is not the same 
security. If it shares with the bank deposits the security of the cap- 
ital stock of the bank and the liability of the stockholders, then it 
weakens the whole banking system and should be rejected on that 
ground; and, if it does not, then the whole security these asset cur- 
rency notes have behind them is the securities or property in which the 
currency issue has been invested. It would be like chartering a bank 
without capital and authorizing it to issue currency notes based solely 
on the property acquired by that issue, or like a man borrowing on 
notes, payable on demand, the whole capital, with which to carry on 
his business; much worse than that, considering what a currency note 
should be. 
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Fallacy 5. That the banking and currency system of England, or 
that of Canada, is a safe example to follow in our country rather than 
the teachings of our own experience and our own knowledge of our con- 
ditions and our wants. Comparisons are misleading if there are ele- 
ments in the cases compared that are essentially unlike. There are 
11 or 12 dominant banks in Scotland. An English writer has said 
that if all the banks in the Empire were managed by directors of the 
stamp of the directors of these banks, they could safely issue cur- 
rency at their discretion. The Bank of England is in fact a govern- 
ment bank, under the control of Parliament. This concentrated, and 
a Government-dominated financial system can be no guide forus. We 
have left that, with several other English institutions, far behind. 

The population of Canada is a little more than that of New York 
City; its aggregate banking capital but little more than half as much; 
its currency circulation about $70,000,000—about one-thirtieth that of 
the United States. Its Bank of Montreal and Royal Bank with their 
hundred or more branches, concentrating its financial system and 
management and bringing it easily under government control, is an 
entirely different problem from ours. In choosing a course of action 
we must take all the circumstances as they are. It would doubtless 
be safe to select a few New York City banks to which could safely be 
entrusted the issue, guarantee and redemption of as much currency 
as Canada uses, and more, but how about the 15,675 other banks scat- 
tered through the United States? If we are to have a bank-secured 
currency, we must take them allin. Our banking system has served 
and is serving its purpose and the people; it should be improved along 
its present lines, and not destroyed; entangling it with the currency 
system will tend toward the latter result. The system and the two 
hundred or three hundred faithful men who have so successfully ad- 
ministered it for the past forty-four years deserve our respect and ap- 
proval. 

As our banking system pure and simple now stands and works it 
is safe and sound, is adapted to the wants of the people and has their 
confidence. But let us conceive, if we can, 16,500 banks issuing two 
billions of currency payable on demand in gold, with the only means 
to protect and redeem this vast amount of obligations the securities or 
property in which the currency when issued had been invested. The 
scheme would collapse before it was fairly in operation. 

Fallacy 6. The foolish talk about fiat money and the bond-secured 
currency. Any money made legal-tender by decree or law, or com- 
mand of a sovereign power may be called fiat money. We have gene- 
rally used it to mean a currency not redeemable in gold or by actual 
security for such redemption. Whenever specie payment has been 
suspended the money in use became fiat money. Nations under 
special circumstances have often resorted to it with good effect, Eng- 
and especially. Our greenbacks, which probably averted National 
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insolvency, was a case of the kind; when the strain was over they 
ripened into gold, which quality they still retain. 

As to a bond-secured currency: there is not a’dollar of it in circula- 
tion in this country to-day. A bond is an obligation of the obligor 
to pay a certain sum at some future time with or without interest. 
It is an inferior security to a note payable on demand of the same 
party—the bond deposited by the banks in the United States Trea- 
sury were given as security to the Government that the banks would 
protect it in redeeming the currency, which the banks by law are 
bound todo. The security of the note holder rests wholly upon the 
promise of the banks and the government to redeem them. The 
holder of the note has no lien in law or in equity upon the bond, and 
therefore is not secured by it. This ought to dispose of all the rub- 
bish about bond secured currency contained in the report of the Com- 
mittee on Banking and Currency, and the speech of its chairman in 
presenting the report and Asset Currency bill to the House of Rep- 
resentatives, and the echoes of this rubbish by the doctrinaires and 
currency tinkers all over the country. 

As I write, the Aldrich and the Vreeland bills are hanging in the 
balance in Washington, they are both objectionable: First, that they 
are politics, and not the deliberate judgment of a majority in Congress; 
second, they will be useless; banks will not use them, and if they do, 
it will not cure emergencies or stop panics; third, they will tend to 


keep alive the vicious and harmful idea of a bank-secured currency— 
the final and absolute rejection of which is the first and indispensable 
condition to our arriving at a safe banking and currency system. 


MEXICO’S NEW BANKING LAWS. 


A bill containing the new banking laws has been sent to the 
Mexican Congress by Minister Limantour. One of the chief provi- 
sions of the bill prohibits any bank from lending money to its own 
officials during the first year of its existence and restricting such loans 
after the first year. 

Under no circumstances may an official of a bank borrow from his 
own institution any funds unless he gives security 50 per cent. in ex- 
cess of the amount of the loan. 

The bill limits loans of bank issue to periods of two months, pro- 
hibits uncovered drafts, prohibits Government bank cashiers from 
holding office in States in which chartered banks are situated, and 
raises the minimum capital of chartered banks to a million pesos, or 
half a million in gold. 





THE IMPORTANCE OF THE 
LAST WILL AND TESTAMENT. 


BY VIRGIL M. HARRIS, TRUST OFFICER OF THE MERCANTILE TRUST 
COMPANY OF ST. LOUIS, AT THE MISSOURI BANKERS’ CONVENTION. 


HEN honored by a request to act as Arbiter in the discussion of 

W the legal questions before this Convention, I was also asked to 

prepare a preliminary address of a general nature, on the law 

as applicable to banking. My view is that we meet not only 

for the exchange of courtesies, but for the purpose of getting prac- 

tical knowledge one from the other; with this in view and by the con- 

sent of the Committee on Arrangements, instead of a disquisition of 

the nature suggested, I will confine my remarks to the subject of ‘‘The 
Importance of the Last Will and Testament.” 

I concede that the subject chosen is a prosaic one, yet it is of daily 
and vital importance to bankers and business men. It is to be re- 
gretted that there exist so many inaccurate impressions regarding 
wills. 

The ‘‘North American Review” in a recent editorial said, ‘‘ The 
writing of a will is a serious and formal matter, and into one a man 
puts his deliberate and well-reflected intentions. This makes a will 
stupendously revealing, and to read one over is to come very close to 
the spirit of the man who wrote: to know his treasures, to understand 
his feeling toward men and to measure his fitness for adventures 
among seraphic and angelic beings. The words a man desires to have 
read when he lies dumb, the gifts he leaves, the grace with which he 
gives, all these lay bare the spirit, the heart of disposition as few 
other things can. For a will is that which is to live after one, and it 
is written knowing that no wound inflicted can be remedied, no neg- 
lect repaired. How egotism, or miserliness, or conceit, or self-satis- 
faction can shine out in a will! How little exalting it is in most 
cases to read wills, and how often they turn us back to the authorita- 
tive statement, that it is easier for a camel to pass through the eye of 
a needle.” 

The power to dispose of property by will does not appear in any 
of the primitive systems of law. In the year 1903, the French Gov- 
ernment sent out a commission to make archaeological investigations 
in Persia. At the city of Susa, they uncovered a stone on which was 
written the laws of Hammurabi, who reigned twenty-three hundred 
years before Christ, or one thousand years before Moses received the 
Ten Commandments on Mount Sinai. This code has been translated 
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by Professor Robert Francis Harper, of the Chicago University, and 
furnishes one of the most remarkable and readable books which has 
ever come into my hands: it treats of the laws of money, banking, in- 
heritance, weights and measures, divorce, dower, crimes, and singu- 
larly enough, some of its provisions are present-day law. There is, 
however, no mention of wills. 

In fact, the will, as we know it, isa Roman invention. Free lib- 
erty of disposition by will is by no means universal at this time. Com- 
plete freedom in this respect is the exception rather than the rule. 
Homesteads generally, estates of dower and curtesy frequently, as 
well as other portions of an estate, are not the subject of devise or 
bequest. 

Lord Coke says, ‘‘ Wills, and the construction of them, do more 
perplex a man than any other learning,”—and Lord Coke was right; 
nor has the perplexity which he observed decreased since his time. 

There never was a fitter application of Pope’s line, ‘‘ A little learn- 
ing is a dangerous thing,” than in the preparation of wills; and it isa 
most astounding fact that men who have lived prudently, who have 
been conservative and successful in business, who have accumulated 
large wealth, who have been buffeted by every wave of misfortune, 
will attempt, by their own hands or through incompetent agents, to 
write their wills. It is always a hazardous undertaking, unless the in- 
strument is of the simplest character. If one’s child is sick, a doctor 
is called; if a man’s roof is defective, a carpenter is sent for; if a horse 
throws a shoe, the animal goes to the blacksmith; yet, when it comes 
to the making of a will, perhaps the most solemn and consequential act 
of a man’s life, the testator takes his pen, and frequently without aid 
or counsel, does that which experience and our court records fully 
demonstrate he is incompetent to do. 

Mr. Daniel S. Remsen, of New York, who is probably the highest 
authority in America at this time, on the preparation of wills, says 
that fully fifty per cent. of wills contain some obscurity or omission. 
With this statement I find myself in complete accord. I believe that 
nearly half the wills written are open to attack and a large portion of 
them fatally defective. I have never seen more than a dozen per- 
fectly drawn wills, gauged by the standards of perfect clearness, pre- 
cision and legality. 

As stated by Mr. Remsen, ‘‘ A will is an ex-parte document, and 
is written from one point of view: it is the expression of the wishes 
of the testator regarding the work of a life-time: upon its legality, 
depends the future happiness and welfare of the persons and objects 
most dear to the testator; and whether viewed from a property ora 
family standpoint, it is often the most important document a man of 
large or small means is ever called upon to prepare.” 

How many are there in this audience who can tell me how, under 
our laws of descent and distribution, is to be divided an estate con- 
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sisting of five thousand dollars in cash and real estate of the value of 
five thousand dollars, the testator leaving a wife and two children? 

Unfortunately the idea prevails that a will is a very simple in- 
strument to prepare. Nothing in business life can be further from 
the truth; on the contrary, a will may be, and usually is, the most in- 
tricate of all legaldocuments. This is always true where there are 
gifts or devises depending upon contingencies, or where trusts 
are created. A deed or a contract may be changed; not so with a 
will, after the death of the maker. Foresight in its preparation is 
imperative. 

There is a well-marked legal distinction between the words, heirs, 
devisees, legatees, distributees and legal representatives. Each of 
these terms has a clear and well defined signification. One who has 
the preparation of wills must deal with the law against perpetuities. 
An estate cannot be tied up under our law for a longer period than 
‘*A life or lives in being and twenty-one years thereafter.” This is 
not only the law of Missouri, but the general law of the land. The 
law of dower and curtesy is by no means simple. The law of vested 
and contingent remainders is a most intricate subject and requires 
years of legal study to comprehend, and cannot be simplified. The 
creation of life estates and trusts, demands the most careful inquiry. 
There are spendthrift provisions which are easier to break than to 
prepare. The statute of uses cuts an important figure in testaments. 


The provisions with reference to the powers of executors and trustees 
are very comprehensive and must be framed with great care and previ- 
sion. The subject of joint tenants, and tenants by the entirety, fre- 
quently requires the most profound consideration in the interpreta- 
tion of wills. 


I recently saw a decision of one of the higher courts of this state, 
where a resident of Pike County gave a large sum of money by will 
to his wife, ‘‘to hold, possess and enjoy during her natural life;” at 
her death, the fund was to go to Westminster College at Fulton, 
Missouri. The widow promptly set about to enjoy the fund by spend- 
ing it; the Court held, and properly, that she had a right to do so, 
and that Westminster College got nothing. The will was improperly 
drawn. Had it been stated that she should ‘‘ Enjoy the income,” a 
different result would have followed. 

A few months ago, I saw a will in which an estate of one million 
dollars was involved; the testator under the will divided the estate 
into ten parts, but overlooked the disposition of one of these parts. 

There came under my observation not long ago, a will drawn in 
Wisconsin; the testator owned property in Wisconsin and also in 
Missouri and South Carolina. The will had but two witnesses; it 
was effective in Wisconsin and Missouri, but in South Carolina, where 
three witnesses are required, it was inoperative. 

Within the last few days, I examined the will of one of Missour” 
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most gifted and eloquent senators, now deceased; an ample provision 
for his wife was followed by this clause: ‘‘The acceptance by my 
wife of the provisions for her benefit, contained in this will, shall bar 
all claim by her for dower in any real estate heretofore or hereafter 
conveyed by me to any one.” This exclusion of the wife’s dower is 
well nigh meaningless; his intent was to preclude her right of dower 
in any real estate owned by him at the time of his death; but he said 
‘*Conveyed by me to any one;” all real estate possessed by him at 
the time of his death was subject to dower and not excluded. 

A will was lately presented to me where the testator left a large 
estate; one-third to his wife, one-third to a son, and one-third to a 
grandson; the wife predeceased the testator. The question arose as 
to what became of the one-third given to the wife. 

If I make a bequest or devise toa ‘‘ child, grandchild or other rela- 
tive,” the property passes to the lineal descendants of these, in the 
event the legatee or devisee dies before I do, but it is otherwise as to 
all other persons; as to them, the devise or gift lapses; even the chil- 
dren of step-children would not take under these conditions. 

It is said ‘‘ A will has no brother,” meaning that no two are alike. 
The general rules of construction are too numerous and complex for 
a discussion here. Technical words are presumed to be used in their 
technical sense, unless a clear intention to use them in another is ap- 
parent from the context. Our courtsare always busy in an endeavor 
to ascertain the intentions of testators. The truth is few men write 
accurately and precisely. The proper use and selection of words in 
the construction of wills, is a very grave duty. 

A general outline of the frame-work of a will may be stated as 
follows: 

(2) A will should revoke all former wills; if this is not done, the 
last will may be taken in connection with others. If the testator is 
unmarried, he should state that fact. His statement does not make 
it true, but it may serve a very excellent purpose in thwarting the 
claims of designing persons. 

(6) There should be a provision for funeral expenses, and sugges- 
tions with regard to a burial place and a monument. 

(c) Provision for the payment of debts should be made, and the 
executor given full power to pay debts and to sell and convey any 
portion of the estate. 

(2) Provision should be made for small bequests to relatives and 
friends, and for charitable purposes. 

(e) Suitable provisions for wife and children should be made. 

(f/) Provision should be made for trust features; these are opera- 
tive only after the administration is ended. 

(g) There should be a residuary clause which catches up and dis- 
poses of any portion of the estate not already disposed of, including 
lapsed legacies and devises. 
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(z) The executor should be named. 

(2) The date and signature. 

(7) Finally, the attestation. 

To me it is incomprehensible that nine men out of ten who make 
their wills, seek to hamper and restrain the re-marriage of their 
widows; neither the age of the husband nor of the wife seems to de- 
ter a testator in this direction; on the other hand, I have never seen 
such a restriction in the will of a married woman; and this spirit of 
benevolence and trust, in a comparative view of the sexes, is, I be- 
lieve, quite as marked in other directions, notwithstanding the lines 
of Saxe which run: 

‘*Men dying make their wills, 
But women escape a work so sad; 

Why should they make what, all their lives, 
The gentle dames have had.” 

A man should make his will when he is in a normal and healthy 
condition. A sick man or a very aged man, as a rule, is not always 
in a condition to judge fairly of the affairs of human life. Heisapt to 
be unconsciously influenced and misled, oreven coerced. He may be 
diverted from the natural channels of affection, right and justice. 
Frequently the result is disastrous litigation, the breaking of domestic 
ties, and the exposure of family skeletons. 

Sometime ago I wrote a will for an aged man, wherein he left 
considerable money toa friend, who, he told me, lived ina town in Ire- 
land. The testator was on his death-bed. The beneficiary could 
never be found, and I doubt if he had a real existence. 

A man may work out his religion from within and for himself, but 
when it comes to writing a will, the advice of a good, level-headed 
friend, cannot be over-estimated. 

The will, unlike other instruments, is usually not open to criticism, 
and in my opinion, the testator will act wisely, who takes into his 
confidence, some trusted friend who has good judgment and just 
ideas, whether he be a lawyer or a layman; this would be a poor world 
indeed, if such were not to be found. 

Statistics show that out of every hundred persons dying in modern 
times, sixty-five per cent. leave no estate at all, and this is true in 
the most prosperous and wealthy portions of the United States. Out 
of the hundred mentioned about thirty-five leave estates, but less 
than ten per cent. leave estates exceeding five thousand dollars. 

Gifts direct and through wills to charitable, educational and kin- 
dred institutions, in spite of the financial depression of 1907, were 
larger than during any other period in the history of this country. 

It is much to be regretted, that in the West, testators who have 
been blessed with fortunes, leave so little to charities or public uses. 
Very little, if any, regret would be expressed by beneficiaries under 
wills, if testators would set aside a few hundred or a few thousand dol- 
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lars for such objects: a fountain in one’s native town, a scholarship, a 
hospital, or a park or plot of ground where the aged might rest, chil- 
dren play, and birds sing. Such gifts show noble natures, and all 
communities are proud to remember and honor the donors. 

There is a belief that a testator must name his relations. This is 
erroneous, for no such provision is found in our law. It is only ‘‘a 
child, or children, or descendants of such child or children,” who 
must be named or provided for. 

The French writer, Balzac, regarded by many critics as the keen- 
est observer of the impulses that actuate human life, has one of his 
characters, a lawyer, say, ‘‘ There are in modern society three men 
who can never think well of the world—the priest, the doctor and the 
man of law; and they wear black robes, perhaps because they are in 
mourning for every virtue and every illusion. The most hopeless of 
these is the lawyer—he sees the same evil feelings repeated again and 
again; nothing can correct them—our offices are sewers which can 
never be cleansed; I have known wills burned; I have seen mothers 
robbing their children; wives kill their husbands; I could not tell you 
all [have seen, for I have seen crimes against which justice is impotent. 
In short, all the horrors that romancers suppose they have invented 
are still below the truth.” 

Whether these conclusions are accurate, or not, the fact is that the 
law seals the lips of the priest, the doctor and the lawyer. The human 
heart is never completely revealed; there is always a nook or a cor- 
ner that is closed to the world. But the lawyer does not know human 
nature; and take it all in all, I do not believe there is any class of 
men more outspoken, and who do more in the long run to uphold our 
rights, our morals and our liberties, than lawyers. The lawyer 
will tell you to have your will written and to have it well written; 
he will tell you that human nature is strongly marked in wills; 
he will tell you that his profession knows no more complicated 
and perplexing a document to prepare than a will; he will tell you 
that wills are frequently destroyed by unauthorized hands; he will 
tell you that when a provision is made by will which gives less than 
that which is allowed by law, that that provision will be attacked; he 
will tell you that wills are filed in probate in nearly every instance 
before the dust has adjusted itself on the grave of the testator; he 
will tell you, if candid, that lawyers are, in a measure, responsible 
for poorly written wills. 

No lawyer should be asked to write a will cheaply or hastily; and 
the testator who has no proper appreciation of this service, and who 
drives a bargain for ten dollars, for that which is worth a hundred or 
more, usually gets about what he pays for. 

In law, as in other professions, ability and experience are essential 
to perfect work; when you seek a lawyer to write your will, see that 
he has these qualifications. 
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Witnesses to wills should never be interested in the instrument. 
If the testator is aged, the witnesses should be those well acquainted 
with him; in fact, this is always a good rule, whether the testator be 
young or old; this precaution may prevent much trouble and compli- 
cation, and it has the sanction of our highest courts. 

There is a class of gifts to which I wish to call your attention, and 
I refer to gifts causa mortis. <A gift causa mortis isa gift of personal 
property by a person about to die and in view of death. If there is 
an actual or constructive delivery of the property, the gift is good, 
notwithstanding the law of wills. The gift, however, must be abso- 
lute and the giver must die of that sickness. 

About a year ago an elderly gentleman called on me to write his 
will; he had in his possession a deed to property valued at $50,000, 
which he intended for a niece; he put the deed in his safe deposit box 
and did not deliver it; he died shortly after; the deed was inoperative, 
because it was not delivered. 

In making provision for children in wills, the corpus or principal 
fund is not infrequently to be turned over to them on arriving at 
legalage. According to my observation, the age of thirty is much 
preferable. It is not possible for any young man or woman at the 
end of minority to be possessed of much wisdom with reference to the 
care of property. Worldly knowledge is not congenital and we have 
high authority that ‘‘In youth and beauty, wisdom is but rare.” 

Even you and I, my friends, have picked up some business 
knowledge since we passed the line at twenty-one. 

I cannot recommend too highly trust provisions in wills, where it 
is sought to make allowance to children or others; the use of the in- 
come for a time or for life, instead of an absolute gift of the principal, 
has in many cases a most beneficial result. In the selection of an 
executor, my judgment is that it is better to have one than two, and 
unless that one is a corporation of high standing and ample capital, 
I would always require bond. This works no hardship, for bonds are 
readily obtainable by reputable persons. 

I recommend that of each will there be made a copy; the original 
should be placed in one safe place, and the copy in another. This 
very much lessens the chances of its being destroyed or falling into 
bad hands. 

For your attention, I thank you, and tender to you, Mr. Chairman, 
and to the members of the Convention, my best wishes for the con- 
tinued prosperity of the Missouri Bankers’ Association. 





A PENSION FUND FOR BANK MEN. 


BY MILTON L. WICKS, WITH THE BANKERS’ TRUST COMPANY OF NEW YORK. 


OME time has elapsed since the suggestion was seriously made that 
there should be provided a pension fund for bank men. Careful 
study of the situation has brought out three points: 

first: That it is not the wish of the men to be benefited that they 
should be the recipients of a donative fund, which they characterize 
as charity. 

Second: That the system of withholding a percentage of their salary 
to be devoted to their future support, they feel, charges them with 
incompetency; and, further, that any division of the above methods 
is but a halving of the evils. 

Third: That such a fund in the control of the individual institu- 
tion forms a weapon which might not always tend to encourage a man 
to seek the highest road to success; that is, to encourage men to 
remain in a rut. 

The opinion prevails that the pension system which is eventually 
to meet with success must not be a burden on the institution thought- 
ful enough to look after the welfare of its men, or to the bank man, 
whose salary is seldom enough above current requirements to allow 
of even asmall individualtax. However, the bank man must provide 
his own pension. 

The one thing over which he has absolute control, making it show 
either a profit or a loss, is the bond that is taken out to guarantee 
honest performance of his duties. Is there not the closest connection 
between a man’s record and the ultimate care of himself and those 
dependent upon him? If it is possible to make honesty any more 
attractive, would not the fact of a man injuring himself and his fel- 
low-workmen, instead of a corporation or board of rich men, tend to 
discourage occasional theft? 

Let the earnings of the bonding business among bank men, with 
the interest on the capital contributed, provide a pension fund, the 
success or failure of which is dependent upon the bank men them- 
selves. 

Say the opportunity is given the employee of a bank to become a 
member of the Bankers’ Fidelity Association. Upon payment of the 
annual membership dues of $5 a year, the institution making applica- 
tion for bonds deposits with the Association 10 per cent. of the 
amount of the value of the bonds to be written, upon receipt of which, 
the risk having been approved, the required bonds are to be issued. 
This deposit being invested, the interest, after meeting all losses and 
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charges other than salaries, is set aside as a reserve fund, to be appor- 
tioned to the bonds at the pension periods. 

The reserve fund is loaned to the men bonded to assist them in 
acquiring stock, in their individual institutions, using this stock as 
collateral to a conservative amount, and, by imposing a sufficient rate 
of interest, encourage the payment of the instalment mortgage, such 
interest being added to the pensionsas ultimately paid. It is proposed 
to reinsure to the extent of 25 % of the bonds in the present compa- 
nies, using their machinery and profiting by their knowledge of risks. 

Should a bond be withdrawn, that is, the deposit withdrawn, 
causing the termination of the bond, the same will have a surrender 
value in favor of the bonded, as determined by the officers of the As- 
sociation, based upon the earnings of the individual bond. 

Should there be liability for losses beyond the earnings, the mem- 
bers of the Association would be taxed pro rata according to the 
amount of bonds written. Each member to be entitled to one vote in 
governing the affairs of the Association through its board of trustees, 
the election of whom, with other additional information may be found 
in the proposed constitution and by-laws. 


CONSTITUTION AND BY-LAWS. 
ARTICLE I.—Name. 

The name of this Association shall be the Bankers’ Fidelity Asso- 
ciation. 

ARTICLE II.—Osjecr. 

The object of this Association shall be to provide a pension for the 
employees of its members by utilizing the profits derived from the 
bonding business among bank men. 

ARTICLE III.—Mempsersuip. 

The membership of this Association shall be composed of any 
bankers, banks or other financial institutions wishing to procure fidel- 
ity insurance, in the interest of its employees, through the Association. 

ARTICLE IV.—DueEs. 

The dues of the Association shall be five dollars per annum, pay- 
able in advance. 

ARTICLE V.—Orricers. 

The officers of this Association shall be a president, vice-president, 
secretary, treasurer, and manager, who may be the assistant secre- 
tary and treasurer. 

ARTICLE VI.—Governmenr. 
The government of this Association shall be vested in a board of 


trustees. 
ARTICLE VII.—ELEectTion. 


The election of officers of this Association shall take place at the 
annual meeting. s 
ARTICLE VIII.—AtrTeration or ConstTiTuTION. 
The constitution of this Association may be altered or amended by 
a majority vote of the board of trustees. 
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ARTICLE IX.—By-Laws, 

The officers of the Association shall formulate such by-laws as are 
needed subject to ratification by the board of trustees, each article of 
the constitution to be covered. 

SECTION I.—Name. 
This Association shall not merge its identity with any bonding 


company now existing. 
SECTION II.—Osjecr. 


To pay to the person bonded through the Association at the end 
of twenty-year periods 10 per cent of the face value of their bond, or 
more. By setting aside 50 per cent of the amount received as premium. 

Using 25 per cent of the amount received as premiums to reinsure 
one-quarter of the face of the bond, through the present bonding 
companies. 

Restricting the cost of operation of the Association to 25 per cent 
of the amount received as premiums plus the amount remaining, after 
paying the officers salaries, of the membership dues. 

Providing that any interest on the capital contributed remaining, 
after meeting fixed charges on the same, shall become part of the 


pension fund. 
SECTION III.—Mempsersuip. 


Eligible applicants shall be enrolled as members upon payment of 
the dues and shall be required to deposit with the Association 10 per 
cent. of the face value of the bonds to be written, together with any 
subsequent assessment the board of trustees shall deem necessary to 
guarantee the payment of losses, provided such assessments shall not 
exceed the face value of the bonds issued to such member, and pro- 
vided further that all the funds held by the Association have been 
used to meet losses before such assessment is made. 

SECTION IV.—Dues. 

No fidelity bonds shall be issued or carried for a member in ar- 
rears for dues. After paying all salaries of officers from the mem- 
bership dues any amount remaining shall be used to supplement the 
one-quarter of premium receipts used for the expenses of operation; 
should a deficit be shown in this account a pro rata amount shall be 
deducted from the officers’ salaries as provided. 

SECTION V.—Orricers. 

It shall be the duty of the president to preside over all meetings 
of the Asscciation and in general to discharge the duties usually per- 
taining to that office in a bonding company. His compensation shall 
be one-fifth of the membership dues as received per annum and in ad- 
dition shall receive one-half of the compensation of the vice-president 
while performing the active duties of the vice-president’s office. In 
the event of the absence, disability, resignation or death of the pres- 
ident, his powers and duties shall be assumed by the vice-president. 
His compensation shall be one-fifth of the dues as received per annum, 
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excepting one-half of such compensation which shall be paid to the 
president so long as he performs the active duties of that office. Dur- 
ing the performance of the duties of the president by the vice-presi- 
dent his compensation shall be that of the president, and the compen- 
sation of the vice-president shall be paid to the president during his 
absence. 

In event of the absence, disability, resignation or death of both 
the president and the vice-president the other officers in regular suc- 
cession shall act as president, and vacancies created thereby shall be 
filled as provided in Article VII. 

The treasurer shall have charge of the funds of the Association and 
shall receive and receipt forall moneys paid the Association. He shall 
deposit the funds of the Association in such banks or trust companies 
as shall be for the best interest of the pension fund as determined by 
the majority of the officers. Heshall submit a statement of the finan- 
cial condition of the Association and make such other reports as the 
members shall require through their board of trustees at the hands of 
the officers of the Association. The treasurer shall disburse the funds 
of the Association only on a voucher signed jointly by the president 
or secretary. The active duties of the treasurer may be discharged 
by an assistant treasurer or an assistant secretary-treasurer. The 
compensation of the treasurer shall be one-fifth of the annual dues as 
received, except when the active duties of that office are discharged 
by the assistant treasurer or assistant secretary-treasurer, in which 
case the latter’s salary shall be one-half that ordinarily paid the treas- 
urer. The secretary shall be required to keep true and correct min- 
utes of all the meetings of the Association, to conduct the correspond- 
ence and in general perform the duties usually pertaining to the 
office. He, together with the president, shall sign all vouchers of 
disbursements. He shall have custody of all the records and papers 
of the Association. The active duties of the secretary may be dis- 
charged by an assistant secretary or an assistant secretary treasurer. 
His compensation shall be one-fifth the annual dues as received, ex- 
cept when the active duties of the office are performed by an assist- 
ant secretary or an assistant secretary-treasurer, in which case the 
latter’s salary shall be one-half that ordinarily paid the secretary. 

The assistant secretary-treasurer, as manager, shall perform the 
active duties of the secretary and the treasurer and conduct the busi- 
ness of the Association in co-operation with its president. His com- 
pensation shall be one-fifth of the dues of the Association as received, 
as well as one-half of the salary of the secretary and of the treasurer 
while performing the active duties of these officers. He may employ 
an assistant who shall not be one of the officers of the Association to 
assist in the duties, but not in the responsibilities of the Association, 
at his own expense. 
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SECTION VI.—Governmenrt. 

The board of trustees shall consist of fifteen (15) members chosen 
from the membership of the Association, of whom five (5) shall have 
been National officers of the American Bankers’ Association; five (5) 
shall have been National officers of the American Institute of Bank- 
ing; together with five (5) officers of the Bankers’ Fidelity Associa- 
tion. The board of trustees shall have control of the Association and 
its property, through its elected officers during the accumulation of 
the funds, and shall be liable for the proper distribution of the same 
at the end of each bond’s pension period. The board shall meet an- 
nually, or oftener if necessary. Special meetings shall be held at the 
request of a majority of the members of the board of trustees, or at 
the pleasure of the president, and the secretary shall send out notices 
at least two weeks before any meeting. It shall be the duty of the 
board of trustees to take cognizance of all the objects of the Associa- 
tion and through its appointed officers direct the work thereof. 

SECTION VII.—ELectTion. 

The election of officers shall take place at the annual meeting of 
the Association. Each trustee having the number of votes represented 
by the proxies held. No trustee shall be eligible to vote who has not 
been a member of the Association for one year prior to the annual 
meeting. Candidates for office shall be members of the board of trus- 
tees except when such provision shall be waived by a majority of the 
board oftrustees Each candidate shall be voted for by ballot, and 
those receiving the highest number of votes cast shall be declared 
elected. The term of office shall be from one election to another or 
until their successors are chosen, 

SECTION VIII.—ALTERATION oF ConsTITUTION. 


The constitution may be altered or amended by a majority vote of 
the board of trustees, providing one-half their number are present 
at any meeting, and if due notice of the specific amendment or altera- 
tion shall have been given at a previous meeting of the Association, 
two weeks having intervened. 


SECTION IX.—AppitTionat By-Laws. 


The officers of the Association may add such by-laws as are deemed 
needed to carry on the work of the Association, same to be approved 
at the next regular meeting of the board of trustees. 


SECTION X.—RuLEs or ORDER. 


Robert’s rules of order shall govern the parliamentary procedure 
of the Association. 

As to the results to the men bonded, it is estimated that a bond of 
$10,000, costing the institution $20, plus the loss of interest on contri- 
bution to the capital, one-tenth of the face of bond, and $5 member- 
ship, will, losses apart, earn about $1,000 in twenty years. It would 
seem that by using what is now wasted in so far as the bank man is 
concerned, it can be made to solve the question that becomes more 
pressing as our banking facilities grow, and younger men are needed 
for the more burdensome work often left undone, because the older 
man has no option but to stick fast until the only end. Is not every 
bank man’s possible future extremity our present opportunity. 





This Department embraces all the newly decided cases of importance to 
bankers, bank counsel and bank directors. The experiences they disclose 
are likewise worthy the careful attention and study of the merchant, 
the depositor and the bank student seeking advancement. Further infor- 
mation regarding any case published will be furnished on application. 


CERTIFICATE OF DEPOSIT. 


Statute of Limitations—Not included in Section 4230 Wisconsin Statutes 1898. 


Lusk v. Stoughton State Bank, Supreme Court of Wisconsin, March 31, 1908. 


Two certificates of deposit were issued by the Stoughton State Bank, one bear- 
ing date April 14, 1879, the other bearing date September 4, 1880, “payable on re- 
turn properly indorsed.” Action was not brought on such certificates within six years 
from their date. 


Held, Section 4230 Statutes of 1898 excepting from the limitation of time for 
commencing actions “any action brought upon any bills, notes or other evidences of 
debt issued by any bank or issued or put in circulation as money” covers only those 
instruments put into circulation as money by the bank and does not include certifi- 
cates of deposit, like those in question, which were not intended for circulation. Hence, 
the certificates fall within the general statute of limitations and action thereonis barred. 


Appeal from Circuit Court, Dane County; E. Ray Stevens, Judge. 


Action by A. P. Lusk against the Stoughton State Bank. Judgment 
for defendant, and plaintiff appeals. Affirmed. 


This was an action upon two certificates of deposit, one for $263.75 
bearing date April 14, 1879, and bearing interest at 4 per cent. if left 
four months, and at 5 per cent. if left six months; another for $214 
bearing date September 4, 1880, and bearing interest at 3 percent. if 
left four months, and at 4 percent. if left six months. The form, 
exclusive of interest memoranda, was as follows: 

‘* This certifies that Dr. A. P. Lusk has deposited in the Stoughton 


State Bank $263.75, credit of himself, payable in bankable currency 
upon return of this certificate properly endorsed. Robe Dow, Cashr.”’ 


The complaint averred that prior to 1879 the defendant became, 
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ever since has been, and now is, a banking corporation organized and 
existing under the laws of the State of Wisconsin under the name of 
the Stoughton State Bank. It also contains an averment that the 
defendant held itself out to the public as a banking corporation in a 
manner set forth. Said certificates, properly indorsed, have been pre- 
sented to the defendant, and payment demanded and refused, but no 
date of demand or presentation is averred. Another cause of action 
in the complaint related to matters not relevant upon this appeal. The 
answer denied that the defendant was a banking corporation, and 
averred that up to March 30, 1882, the Stoughton State Bank was a 
private banking institution, which did not become an incorporated 
bank until the date last mentioned. The six-year statute of limita- 
tions is then pleaded. 


TiMLIN, J. (after stating the facts as above). There is nothing in 
the record before this court from which we can ascertain when this 
action was commenced. The findings of fact are silent upon this sub- 
ject. A conclusion of law declares that the action upon these certifi- 
cates of deposit*is barred by the statute of limitations, and there is no 
bill of exceptions. The case is presented here upon the hypothesis 
that more than six years intervened between the date of the last cer- 
tificate of deposit and the commencement of this action. While ordi- 
narily the conclusions of law should follow from the facts found we 
may, in the absence of a bill of exceptions, and in the absence of any 
claim by counsel to the contrary, assume that it was admitted on the 
trial or shown by undisputed evidence that the action in question was 
not commenced within six years from the date of either certificate of 
deposit. The findings of the court below do not settle the question 
raised by the pleadings with reference to the corporate character of 
the defendant at the time its cashier executed and delivered these cer- 
tificates of deposit. The only finding upon that subject is ‘that 
during the years 1879 and 1880 a banking institution was located at 
Stoughton, Wis., doing a general banking business under the name 
and style of the Stoughton State Bank, and that during said years 
Robe Dow was the cashier of said bank.”” It is nowhere found that 
the defendant and this ‘‘ banking institution ” are identical, nor that 
the defendant received the deposit or issued the certificates in ques- 
tion. The answer, however, contains a sort of a qualified admission 
that the private banking institution which existed prior to March 30, 
1882, became incorporated on the date last mentioned, and that the 
defendant is such corporation. 

The argument in this court turned wholly upon the construction 
of section 4230, St. 1898, section 18, c. 127, Rev. St. 1849, section 19, 
p. 261, St. 1839, and its application to these certificates of deposit. 
When this statute first appeared in 1839 in the chapter limiting the 
time for commencing actions, it took the form of an exception in the 
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following words: ‘‘None of the foregoing provisions shall apply to 
any action brought upon a promissory note which is signed in the 
presence of an attesting witness provided the action be brought by origi- 
nal payee or by his executor or administrator, nor to an action brought 
upon any bills, notes or other evidences of debt issued by any bank.”’ 
It continuedin this form up to the statutes of 1858, when the provi- 
sion relating to witnessed promissory notes was omitted, and the sec- 
tion rewritten so as to read as follows: ‘‘Section 23. None of the 
provisions of this chapter shall apply to any action brought upon any 
bills, notes or other evidences of debt issued by any bank or issued 
or put in circulation as money.” In the latter form it is now in force 
as section 4230, St. 1898. The appellant contends that this statute 
applies to incorporated as well as unincorporated banks, banks of dis- 
count as wellas banks of issue, and exempts from the operation of the 
statute of limitations all obligations of such banks evidencing a debt 
of the bank whether such evidences of debt were intended to circulate 
as money or not. In short, that this exemption from the statute of 
limitations relates, not to certain kinds of instruments, but to that 
class of makers therein designated as ‘‘any bank.” This is predicated 
upon the generality of the words ‘‘bills, notes, or other evidences of 
debt,” and upon an historical review ofthe relations of banks to the 
commonwealth in the early years of Wisconsin territory and state. 
It would seem from the banking laws in force in this territory in 1839 
that there may have been some instrument other than bank bills or 
bank notes put in circulation or attempted to be put into circulation 
as money, for section 1, p. 145, Rev. St. 1839, prohibits incorporated 
companies not authorized by law from receiving deposits, making dis- 
counts, or issuing notes or other evidences of debt to be loaned or put 
in circulation as money. Section 2, p. 146, Id., forbids persons, or 
associations of persons, or bodies corporate, unless expressly author- 
ized by law, to issue any bills or promissory notes or other evidences 
of debt for the purpose of loaning them or putting them into circula- 
tion as money. These provisions were carried forward into chapter 
39, Rev.St. 1849. Insection17,c.71, Rev.St.1858 (formerly c.479,p. 706 
Laws 1852) a bank is forbidden to pay out, to be put in circulation as 
money, ‘‘any bill, note, certificate of deposit, or other paper having 
the similitude of a bank note and issued without authority.” Then 
apparently for the first time in this state provision was made for the 
bank comptroller delivering to each state bank upon its giving secur- 
ity certain engraved and printed notes ‘‘in the similitude of bank notes,” 
countersigned by the comptroller, and these and no other the banks, 
after signing, could issue for the purpose of circulation. The comp- 
troller was also authorized to refuse to deliver these engraved and 
countersigned notes to any bank unless he had satisfactory evidence 
that such banking association had not been or is not to be organized 
for the purpose of issuing circulating notes merely, but was organized, 
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for the purpose of doing a banking business by discounting bills, 
notes, and other evidences of debt, by receiving deposits by buying 
and selling gold and silver bullion, foreign and inland bills of ex- 
change, loaning money on real and personal security, and exercising 
such incidental powers as might be necessary to carry on such busi- 
ness. It was further required that he be satisfied that the place where 
the business of the association is carried on is an inhabited town, vil- 
lage, or city where the ordinary business of inhabited towns, villages, 
or cities is transacted. 

Prior to 1858 the Wisconsin Marine & Fire Insurance Company 
had a charter from the state which authorized it to carry on the busi- 
ness of marine, fire, or life insurance, also to receive money on de- 
posit andloan the same. This charter contains a provision that if 
the moneys so received on deposit were in bills, notes, or other evi- 
dences of debt issued by any banker, bank, or other corporation, and 
loaned by the insurance company, such bills, etc., should be indorsed 
by the president of the insurance company with the corporate name 
thereof, and redeemed at its usual place of business in gold or silver 
on demand, if the banker, bank, or other corporation first issuing the 
same should fail. This indicates two things: First, that the expres- 
sion ‘‘bills, notes, or other evidences of debt” was then used in statutes 
to designate and cover the various forms of obligation used by banks 
for the purpose of putting the same into circulation as currency ; sec- 
ond, that there was at least one other, not a bank or banker, which 
was indorsing and loaning and thereby putting into circulation as 
currency bills, notes, and other evidences of debt. 

Carrying back the history of the statute in question, we find it 
word for word in section 4, c. 120, Rev. St. Mass. 1836. It was 
probably suggested by Hinsdale v. Larned, 16 Mass. 65, as indicated 
in Tower v. Appleton Bank, 3 Allen (Mass.) 387, 389. Or it might 
have been suggested by the difficulty of applying the statute of limi- 
tations to bills and notes or other evidences of debt put into circula- 
tion as money received back and reissued, which difficulty must have 
occurred to many lawyers. Cases in 6 Cent. Dig., col. 1556, § 816. 
If evidences of debt other than notes or bills, whether specialties, 
formal instruments, or mere tokens, had been issued to circulate as 
currrency as the history of this statute and the words of other stat- 
utes in pari materia would seem to indicate, then the rule of inter- 
pretation, ejusdem generis, would govern and not the exception to 
that rule quoted by appellant from 26 Am. & Eng. Encyc. Law, 
(2d Ed.) p. 610. Again, the statute speaks of bills, notes, or other 
evidences of debt issued by any bank. The word ‘‘issue” and the 
word ‘‘issued” have many different meanings depending upon the 
subject-matter of the writing or discourse, or upon the context, or 
both. But, when the word ‘‘issue” is used with reference to the giv- 
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ing out of obligations by banks, it has a ‘‘restricted, special, and al- 
most technical meaning relating exclusively to the moneyed currency 
of the country.” Curtis v. Leavitt, 17 Barb. (N. Y.) 309, 341. The 
execution and delivery of an instrument or obligation not intended 
for further circulation by delivery is rarely spoken of as an issue of 
such instrument. When we speak of bills, notes, or other evidences 
of debt issued by any bank, it is quite difficult to believe that it is in- 
tended thereby to cover orinclude a contract made by the bank with 
one of its officers for his salary, or the execution of a bond and mort- 
gage for the purchase money of its office site. One meaning of the 
word ‘‘issue”’ used as a verb is ‘‘to put into circulation, to emit; q. v., 
as to issue bank notes, bonds, script.” Anderson’s Law Dic. p. 569. 

Although only half a century has passed since the 1858 revision of 
the Wisconsin statute, the banking methods of those days are known 
only in historyortradition. Butit may readily be inferred that banks 
organized solely for the purpose of issuing their bills, notes, and other 
evidences of indebtedness to circulate as currency, and having their 
places of business fixed in uninhabited towns, villages, or cities, were 
ingenious enough to evade any statute which mentioned merely ‘‘bills 
and notes’ without adding words of wider signification. Probably to 
forestall such enterprise and ingenuity the expression ‘‘bills, notes, or 
other evidences of debt’”’ was necessary to also describe and cover any 
instrument or obligation not technically a bill or note by reason of 
the addition of a seal or some slight alteration, but in fact put in cir- 
culation asmoney. Putting bank notes into circulation at that time 
meant putting them into circulation as currency or money, because 
the bills and notes or other evidences of debt of solvent banks payable 
to bearer, although in form identical with the bill or note of a natural 
person, nevertheless formed part of the circulating currency. We 
think this is the sense in which the words under consideration are 
employed in this statute, and that section 4230, St. 1898, covers only 
bills, notes, and evidences of debt issued by a bank, that is to say, 
put into circulation as money by any bank. The amendment of 1858 
included like paper put into circulation by any person, natural or 
artificial. We must therefore hold that the certificates of deposit in 
question at the time they were executed and delivered and thereafter 
were not intended for circulation, were not put into circulation as 
currency, and are therefore not within the meaning of section 4230, 
St. 1898. Consequently until the rule of that case is changed by leg- 
islation Curran v. Witter, 68 Wis. 16, must control the decision of 
cases like the instant case. Moreover a statute identical in terms 
has been in force in Michigan at least since 1838. This statute was 
construed in Tripp v. Curtenius, 36 Mich. 494, 499, to relate only to 
circulating notes, and not to include certificates of deposit. We are 
therefore of opinion that the certificates of deposit in question fall 
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within the general statute of limitations (section 4222, St. 1898), and 


not within the exception mentioned in section 4230, Id. 
The order of the circuit court is affirmed. 


MARRIED WOMAN’S NOTE. 


Not enforceable by purchaser for value before maturity as against defense of coverture. 


T. G. Northwall Co. v. Osgood, Supreme Court of Nebraska, February 20, 1908. 


1. The syllabus in Farmers’ Bank v. Boyd, 67 Neb. 497, reaffirmed, and /e/d to 
be the settled doctrine of this court. 


2. The construction placed by this court upon the married woman's act, in Grand 


Island Banking Co. v. Wright, 53 Neb. 574, reaffirmed, and Ae/d to be the settled 
doctrine of this court. 


3. A purchaser for value, before maturity, of a promissory note, signed by a 
married woman, cannot invoke the rule of innocent purchaser, as against the defense 
of coverture, by showing simply that he had no notice or knowledge of such cover- 
ture at the time he purchased such note. 

(Syllabus by the Court.) 


Commissioners’ Opinion. Department No. 2. Appeal from Dis- 
trict Court, Johnson County; Raper, Judge. 


Action by the T. G. Northwall Company against Mary K. Osgood. 


Judgment for plaintiff, and defendant appeals. Reversed and re- 
manded. 


Fawcert, C. Plaintiff, T. J. Northwall Co., sued upon a combi- 
nation chattel mortgage note, executed May 22, 1902, and payable on 
or before April 1, 1903, to W. P. Atkins, or bearer, at his office in 
Sterling, Neb. The petition alleges that on the 19th day of January, 
1903, Atkins indorsed said note, and for a valuable consideration, in 
the usual course of business, delivered the same to plaintiff, and that 
plaintiff became the owner of said note before maturity, without no- 
tice, and is an innocent owner of said note. To this petition, defend- 
ant, Mary K. Osgood, filed her answer, in which she alleges, among 
other things: ‘‘(2) This defendant alleges that she is a married 
woman, living with her husband, Daniel F. Osgood, and has been for 
the nineteen years last past. (3) Defendant alleges that she did not 
sign the note sued on with the intention of binding her separate prop- 
erty or estate, nor was the consideration for said note used for the 
benefit of her separate property or estate. (4) Defendant alleges that 
the note sued on was signed at the request of her husband, above 
named, for the payment of one gasoline engine purchased by him of 
one W. P. Atkins.” Then follow a number of other allegations to 
which it is not necessary to refer. No reply whatever was filed to 
this answer. Such being the state of the record, then, under the well- 
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settled practice in this state, defendant was entitled to a judgment on 
the pleadings. No motion for such a judgment was interposed, how- 
ever, but the parties proceeded to trial to the court, a jury having 
previously been waived. After hearing the evidence and arguments, 
the court found in favor of the plaintiff, and entered judgment against 
the defendant for the amount of the note and interest, aggregating 
the sum of $105. A motion for new trial was duly filed and overruled, 
and the case is here for review. 

Even if we give plaintiff the benefit of a reply denying generally 
the allegations of defendant’s answer, on the theory that defendant 
went to trial without raising the question of the absence of such reply, 
we must still reverse the judgment of the trial court. It isno longer 
an open question that: ‘‘It is the settled doctrine of this court that 
the signing of a promissory note by a married woman does not raise 
the presumption that she intended thereby to render her separate 
estate liable for its payment, nor that it was given with reference to 
her separate property, trade, or business, or upon the faith and credit 
thereof; and to an action upon such note coverture is a complete de- 
fense, unless the plaintiff shall establish by a preponderance of the 
evidence that the note was made with reference to, or upon the faith 
and credit of, the wife’s separate estate or business, or with an inten- 
tion on her part to charge her separate estate with its payment.” State 
National Bank v. Smith, 55 Neb. 54; Grand Island Banking Co. v. 
Wright, 53 Neb. 574; Farmers’ Bank v. Boyd, 67 Neb. 497. 

The evidence contained in the bill of exceptions shows that the 
note in controversy was given by defendant in payment of a gasoline 
engine that had been sold by Atkins to defendant’s husband. Defend- 
ant testified that she was a married woman, and living with her hus- 
band; that when she signed the note, she did not intend to bind her 
separate property any further than as it was written in the note, which 
could mean nothing more than that the gasoline engine named in the 
mortgage clause of the note might be held as a pledge for the pay- 
ment of the same. Plaintiff places great reliance upon two questions 
propounded to defendant by the court, and her answers thereto, shown 
on page 27, bill of exceptions, viz.: ‘‘Q. Bythe Court. Who bought 
the gasoline engine? A. Mr. Osgood boughtit. Q. Whose was it 
after it was bought; was it yours or his? A. I suppose it was mine; 
my name was attached to the note.” There is nothing in the record 
to show where the engine was used, or for whose benefit. This is all 
of the evidence in any manner tending to show that defendant was 
dealing with reference to her separate estate. In our opinion it falls 
far short of being sufficient to establish that fact. 

The uncontradicted evidence shows that before plaintiff purchased 
the note in suit, one of its representatives took it, with other notes, 
to the Farmers’ & Merchants’ Bank, and inquired of the cashier, the 
witness Boatsman, as to the responsibility of the makers of such notes. 
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Mr. Boatsman told him that the note in suit was good, but that Mr. 
Osgood (husband of defendant) claimed that Atkins, the original 
payee, owed him something, and that there was a dispute between 
them. The evidence also shows that plaintiff did not become the 
holder of the note by an ordinary purchase, but took it from Atkins 
in payment of an open account, and gave him credit on account for 
the amount of the note. There can be no doubt but that plaintiff's 
representative was trying to collect aclaim which plaintiff held against 
Atkins, and that he knew when he took the note in suit that the maker 
was a married woman, and the wife of D. F. Osgood, who was dispu- 
ting with Atkins the payment of it. Under these circumstances we 
do not think plaintiff can be held to be an innocent purchaser without 
notice. 

Conceding that plaintiff purchased the note, for value, before ma- 
turity, and without notice of any defenses, we must still hold that 
such facts cannot overcome the defense of coverture interposed and 
established by defendant. In De Gaalon v. Matherne, 5 La. Ann. 495, 
it is said: ‘‘ The plaintiff insists that though this note might not have 
been good in the hands of the original holder, yet, in those of a sub- 
sequent holder for a valuable consideration, the wife cannot resist the 
payment. This question came before the Supreme Court in the case 
of Sprigg v. Boissier and Wife, 5 Mart. (N. S.) 56, and was decided in 
favor of the wife. Conceding that the consideration of a negotiable 
note transferred before maturity cannot be gone into in an action by 
the indorsee, the court in that case correctly held that, when the ob- 
jection to the contract arose from the incapacity of a party to enter 
into it, that which had not a binding effect when it was made cannot 
acquire it by indorsement. The note showed upon its face that the 
maker was a married woman. This was sufficient to put the plaintiff 
upon inquiry before he discounted it, and it was incumbent upon him 
to ascertain that the separate estate of the wife could be charged with 
it.” If plaintiff’s representative, at the time he took the note from 
Atkins, knew that plaintiff was a married woman, plaintiff would be 
bound by such knowledge as effectually as if the note showed upon 
its face that the maker was a married woman, and would therefore 
come within the rule announced in the above case. 

We think the defense of coverture is analogous to that of minority. 
It will not be claimed that a purchaser for value, before maturity, of 
a promissory note signed by a minor, could evade the defense of 
minority by showing want of knowledge of the maker’s age; and it 
seems to us that the defense of coverture should be governed by the 
samerule. In each case the infirmity in the note is the want of capacity 
of the maker. In the one case the note is voidable under the settled 
law of this state, and in the other it is void as at common law, the 
statute not having enlarged a married woman’s capacity to contract 
generally. Grand Island Banking Co. v. Wright, and Farmers’ Bank 
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v. Boyd, supra. In Englebert v. Troxell, 40 Neb., on page 212, we 
said: ‘And, beside, there is no such thing as an innocent purchaser 
of a minor’s property.’’ The reason for that rule rests in the absolute 
right of the minor to disaffirm all contracts, other than for necessa- 
ries, made while under the disability of infancy. In like manner there 
can be ‘‘ No such thing as an innocent purchaser of a married woman's 
note,” because of the absolute right of a married woman to disaffirm 
all contracts executed while under the disability of coverture, which 
are not made with reference to, and upon the faith and credit of, ber 
separate business or property. We therefore hold that a purchaser 
for value, before maturity, of a promissory note, signed by a married 
woman, cannot invoke the rule of innocent purchaser, as against the 
defense of coverture, by showing simply that he had no notice or 
knowledge of such coverture at the time he purchased such note. 

We recommend that the judgment of the district court be reversed, 
and the cause remanded for further proceedings in harmony herewith. 


Ames and Carkins, CC., concur. 


Per Curiam. For the reasons stated in the foregoing opinion, the 
judgment of the district court is reversed, and the cause remanded 
for further proceedings in harmony therewith. 


CHECK AS ASSIGNMENT. 


Payee's right to fund in bank—Effect of Negotiable Instruments Law. 


Hove vy. Stanhope State Bank et al., Supreme Court of Iowa. March 19, 1908. 


Johnson gave his check to Hove for the full amount of his deposit in bank, and 
also wrote an order on a deposit slip assigning the fund to Hove. In an action by 
Hove against the bank, 

Held: Notwithstanding the Negotiable Instruments Law provides that a check 
does not operate as an assignment of any part of the funds to the credit of the drawer 
and the bank is not liable to the holder until it accepts the check, this rule does not 
prevent an action in equity by the check holder and where it is shown the drawer in- 
tended to assign the entire fund to the holder, such assignment will be upheld as 
against subsequent claimants. 

Further held, there was in fact an assignment of the fund in this case. 

Appeal from District Court, Hamilton County; J. R. Whitaker, 
Judge. 


Suit was originally brought at law against the Stanhope State 
Bank to recover on a check given by John M. Johnson to the plain- 
tiff. Afterward an amended and substituted petition in equity was 
filed by the plaintiff making John M. Johnson a party defendant. 
Still later P. L. and W. E. Peterson intervened, claiming the fund on 
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which the check was drawn. Theplaintiff demurred to the petition 
of intervention, which demurrer was taken under advisement, and 
the case was tried on its merits. There wasa final judgment sustain- 
ing the plaintiff's demurrer, and finding the plaintiff entitled to re- 
cover the amount claimed. The bank and the interveners appeal. 
Affirmed. 


SHERWIN, J. The defendant John M. Johnson was, during the 
season of 1903, a tenant of the interveners. In October of that year 
he sold grain grown on the leased premises to a buyer by the name 
of Kepler, and the proceeds from such sale were deposited in the de- 
fendant bank to the credit of said John M. Johnson. About the rst 
of November of the same year he gave the plaintiff his check for the 
amount of such deposit, $230.50, but, upon presentation of the check, 
payment thereof was refused by the bank. About this time, and be- 
fore the expiration of his lease, John M. Johnson left the farm in 
question still owing the interveners a part of the rent which he had 
agreed to pay for the season of 1903. After the check had been given 
to the plaintiff by Johnson, Johnson also delivered to him a deposit 
slip which he had received when he left the money with the defend- 
ant bank. This deposit slip bore an indorsement in substance di- 
recting the bank to pay the amount thereof to the plaintiff. About 
the time of the presentation of the check to the bank for payment, 
but whether before or after does not certainly appear, the grain buyer, 
Kepler, having learned that Johnson had left the state, and being 
somewhat anxious as to the liability of his company for buying grain 
upon which the interveners had a landlord’s lien, drew a check in 
favor of the interveners for the amount of the deposit in question, 
and signed Johnson’s name thereto, together with his own, and without 
any shadow of authority from Johnson. Johnson made no defense 
tothe plaintiff's claim, but testified as a witness for the plaintiff that he 
gave him the check and deposit slip and order thereon for the pur- 
pose of assigning and transferring to the plaintiff the deposit in ques- 
tion. The bank in its answer alleged that the money deposited with 
it by Johnson was received from grain raised on the intervener’s farm 
and which would at that time have been subject to a landlord’s lien; 
that at the time of the sale of said grain there was rent due the inter- 
veners from said Johnson in a sum largely in excess of the money 
realized from the sale thereof; and that said interveners had a lien 
upon said grain for the rent then unpaid. The bank further alleged 
that at the time of the sale of the grain to Kepler, Johnson represented 
to Kepler that the sale was made for the purpose of applying the pro- 
ceeds thereof toward the payment of the rent then due, and that such 
use would be made of the money; that, relying upon said representa- 
tion, Kepler paid for the grain by check on the defendant bank, and 
that said check was deposited by Johnson to his own credit; that after- 
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ward Kepler, for the purpose of carrying out the promise and repre- 
sentation made to him by Johnson, drew a check upon the bank for 
the sum of said deposit in the name of Johnson and in favor of the 
interveners; and that said sum was afterwards paid to the interveners. 
The petition of intervention plead substantially the same facts as the 
bank, and further plead their statutory lien as the basis for their re- 
covery of the money in question. The petition of intervention was 
filed in October, 1906. The demurrer to the petition of intervention 
plead the statute of limitations. 

The appellants take the position that the demurrer was improperly 
sustained because the petition of intervention was not based on the 
landlord’s lien statute or an attempt to enforce such lien either against 
the tenant or against any one acquiring property from him on which 
the lien might exist. The appellants further contend that no action 
can be maintained against the defendant bank on an unaccepted and 
uncertified check, nor upon an unaccepted assignment of the deposit 
slip. The appellee urges that the check and assigned deposit slip oper- 
ate as an equitable assignment of the fund in the hands of the bank, 
and that in equity it can make no difference, because the check was 
unaccepted or uncertified. Prior to the enactment of the negotiable 
instruments law in 1902 it had long been the rule in this state that a 
check drawn upon a general deposit fund in a bank amounted to an 
equitable assignment pro tanto of such fund. See Kuhnes v. Cahill, 
128 lowa 594, and cases therein cited. Whether such rule has 
been abrogated by section 3060-a189, Code Supp. 1902, in both 
law and equity actions, we shall not now determine. For the pur- 
pose of this case, however, it may be conceded that, in so far as law 
actions are concerned, the statute referred to should be held to take 
the place of previous decisions of this court. But it must be remem- 
bered that this is an action in equity; that a fund was deposited with 
the defendant bank which, so far as the bank may be heard, was the 
property of Johnson. It must be conceded, we think, that the inter- 
veners had no possible right to this fund by virtue of the statutory 
lien upon which their petition of intervention was clearly based. The 
demurrer to such petition was therefore properly sustained, and the 
sustaining thereof left the interveners without any standing or right 
in court. It is conclusively shown that Kepler had no right to draw 
a check in the name of Johnson transferring this fund from Johnson’s 
credit to the credit of the interveners, and this fact was well known 
to the bank. It is therefore very manifest that, if the bank in fact 
gave the interveners credit for it, and subsequently paid it over to 
them, they did so without any shadow of right for so doing, and can- 
not now be heard in justification of such action as against the plain- 
tiff’s claim of an equitable assignment thereof. That the bank fully 
understood the situation is fully apparent from the fact that it took 
the precaution to protect itself against recovery from it by the plain- 
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tiff. We then have this situation to deal with: The bank could not, 
under well settled rules of law, deny Johnson’s ownership of the de- 
posit. There has never been any legal transfer of title to said money 
from Johnson to any person, except as same is evidenced by the check 
and deposit slip which he gave plaintiff, and, if plaintiff may not 
maintain this action in equity,claiming either an equitable ora specific 
assignment of this fund, the bank will be permitted to retain same for 
its own use, so far as the purposes of this case are concerned. Such 
a situation might give the plaintiff, together with other creditors, the 
right to attach said money in the hands of the bank, but it seems to 
us that this would clearly deprive the plaintiff of the benefit he should 
have as a reward for his diligence. The section of the Code which is 
relied upon by the appellants is in the following language: ‘‘A check 
of itself does not operate as an assignment of any part of the funds 
to the credit of the drawer with the bank, and the bank is not liable 
to the holder, unless and until it accepts or certifies the check.”” Code 
Supp. 1902, § 3060-ar89. This section was undoubtedly enacted for 
the purpose of protecting banks against losses which might be occas- 
ioned by the double payment of checks on general deposit, and its 
only intent and purpose is undoubtedly to protect banks only when 
they are acting in good faith and without any attempt to assist particu- 
lar persons in the collection of their debts to the exclusion of others 
who are equally as much entitled to protection. In Dillman v. Carlin, 
105 Wis. 14, the Supreme Court of Wisconsin had occasion to con- 
sider a similar question, and, while the facts were somewhat different 
from the facts before us, we think the same legal principle is appli- 
cable to the instant case. The only substantial difference in the 
cases is that there the bank stood absolutely indifferent as to the 
various claims made to the ownership of the fund there in question, 
and was permitted to deposit the money for the benefit of the suc- 
cessful claimant. It was there held that whether the bank be legally 
liable to the check holder or not, ‘‘if by any means the parties inter- 
ested are brought into a court of equity while the bank is yet the 
debtor and can be protected against paying its debt twice, and it 
stands indifferent as to who gets the money so long asit is protected, 
the check holder will be preferred to the drawer or any subsequent 
claimant, whether by assignment of the drawer, or by legal process 
served upon the drawee.” And we see noreason why the rule should 
not be applied by courts of equity to cases like the present. Giving 
to the section of the Code under consideration its full force and effect 
in law actions, we are of the opinion that, where the parties are prop- 
erly in court in an equitable action, and where it is shown that the 
power intended to assign the entire fund is a part thereof, the rule 
of the cases heretofore referred to should govern, and a party hold- 
ing such assignment of a fund on general deposit should be protected 
as against subsequent claimants at least. 

Furthermore we think there was in fact an assignment of the fund 
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inquestion, Johnson wrote the plaintiff a letter in which he told him, 
in substance, that the money was in the bank for him, and that he 
should get it and use it in paying his own account and the account of 
Iverson Bros. The plaintiff, doubting his ability to get the money 
from the bank on the letter alone, made out a check and sent it to 
Johnson for his signature, and he also requested an assignment of the 
deposit slip. These transactions amounted to an assignment in fact, 
and it is well settled that such an assignment will be enforced in 
equity. Fourth Street Nat. Bank v. Yardley, 165 U. S. 634. And 
see on same point Bank v. Ry. Co., 52 lowa, 378. Inthe Yardley Case 
it was said: ‘‘Whilst an equitable assignment or lien will not arise 
against a deposit solely by reason of a check drawn against same, yet 
the authorities establish that if, in the transaction connected with the 
delivery of the check, it was the understanding and agreement of the 
parties that an advance about to be made should be a charge on and 
be satisfied out of a specified fund, a court of equity will lend its aid 
to carry such agreement into effect as against the drawer of the check, 
mere volunteers, and parties charged with notice.” The defendant 
bank unquestionably had notice of the transaction between the plain- 
tiff and Johnson, and it should be held liable to the plaintiff for the 
fund so assigned to him. 
The judgment should be, and it is affirmed. 
Affirmed. 


BILL OF EXCHANGE BY ONE PARTNER UPON ANOTHER 


Purchase by bank—Non-liability of drawee partner although proceeds used in firm 
business. 


First National Bank of Browerville v. Stadden et a!., Supreme Court of Minnesota, February 21, 1908. 


1. Members of trading copartnerships have implied authority to pledge the credit 
of the firm by the issuance of negotiable instruments in furtherance of the copartner- 
ship business. 

2. But such authority is only an inference or presumption arising from the re- 
lationship of the parties, and is not conclusive. 

3. If the authority and duties of each member of such a copartnership be ex- 
pressly defined or limited, any act in excess of or beyond the limitations imposed is 
void, and not binding upon the firm, except as to third persons who without knowl- 
edge of the limitations rely upon the implied authority of the individual members. 

4. Complaint in this action upon a bill of exchange issued by one member upon 
another of a trading copartnership 4e/d to show that the issuance thereof was not 
within the authority of the copartner issuing it. 

(Syllabus by the Court.) 


Appeal from District Court, Mille Lacs County ; M. D. Taylor, Judge. 


Action by the First National Bank of Browerville against Frank 
Stadden and W. H. Ferrell. Action distnissed. From an order deny- 
ing a new trial, plaintiff appeals. Affirmed. 
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Brown, J. Action upon a bill of exchange, in which, on trial, an 
objection to the introduction of any evidence under the complaint on 
the ground that it failed to state a cause of action against defendant 
Ferrell was sustained, and the action dismissed. Plaintiff appealed 
from an order denying a new trial. 

The only question presented is whether the complaint states a 
cause of action against defendant Ferrell. It alleges, in substance 
and effect, among other things, that plaintiff is a banking corpora- 
tion doing business at Browerville, this state; that defendants were 
at all times stated therein copartners under the firm name of W. H. 
Ferrell & Co., and engaged in the business of buying and selling 
potatoes; that by the terms of the copartnership defendant Ferrell 
agreed to furnish all money necessary to conduct the business of the 
firm, and defendant Stadden agreed to devote his time to the manage- 
ment thereof, making all purchases, sales, and shipments of potatoes 
during the continuance of the copartnership, namely, for the sea- 
sons of 1904 and 1905. It further alleges that ‘‘there was no limita- 
tion as to the methods or manner in which said money for said pur- 
poses was to be transmitted or delivered by Ferrell to defendant 
Stadden, but that the same was to be furnished and forthcoming 
generally for the purposes of said copartnershipas hereinbefore set 
forth and as occasion required.”” The complaint further alleges that 
at plaintiff’s banking house in Browerville, on the 21st of November, 
1905, defendant Stadden ‘‘made a bill of exchange in writing, dated 
on that day and directed to the defendant Ferrell, pursuant to said 
agreement of said Ferrell to furnish said money for the purposes of 
said copartnership, the said Ferrell then being at Princeton, and there- 
by required him to pay to the order of this plaintiff $94.20, * * * and 
sold and delivered the same to the plaintiff, the said Stadden repre- 
senting himself as acting for his copartner, Ferrell,’ and that plain- 
tiff then paid to Stadden the said sum of money. It alleges that 
the bill was duly presented to Ferrell and by him repudiated, and also 
that the money was used by Stadden in the copartnership business; 
but there is no allegation that Ferrell ever authorized Stadden to raise 
money in this manner, or that with knowledge thereof he ever ratified 
or approved this or any similar transaction. On the contrary, the 
complaint alleges that he refused to honor this draft when it was pre- 
sented to him for payment. Defendant Ferrell alone answered, in- 
terposing a general denial. 

A careful consideration of the complaint leads to the conclusion 
that the trial court did not err in its ruling that it fails to state a cause 
of action against Ferrell. The action is upon the bill of exchange 
drawn by Stadden in his own name, upon Ferrell, not in the name of 
the firm, and the sufficiency of the complaint is determined by the 
question whether he had authority to pledge the credit of Ferrell in 
that manner. Itiselementary that to bind a copartnership by the 
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act of an individual member it must appear that it was within his act- 
ual or implied authority. Shumaker on Partnership, 169 et seq. It 
is not claimed in this case that Stadden had actual authority to draw 
the bill of exchange in question; but it is contended that the com- 
plaint shows that defendants were engaged in a trading copartner- 
ship, and reliance is had upon the general rule that each member of 
such an association is an agent of the firm and authorized by impli- 
cation of law to enter into all such contracts as are necessary to the 
transaction of the copartnership affairs; that it is unnecessary in such 
cases to plead either the actual or implied authority to enter into a 
given transaction, if it appears that it was within the scope and in 
furtherance of the copartnership business. The rule invoked is well 
setted by the authorities. Members of trading copartnerships have 
implied authority to pledge the credit of the firm by the issue of ne- 
gotiable instruments in furtherance of the copartnership business. 
Vetsch v. Neiss, 66 Minn. 459, 69 N. W. 315; Shumaker on Partner- 
ship, 189; Lee v. Bank, 45 Kan. 9; Stevens v. McLachlan, 120 Mich. 
285; Smith v. Collins, 115 Mass. 388. But such authority is only an 
inference or presumption arising from the relationship of the parties 
and is not conclusive. It may be shown to have been expressly with- 
held or its existence negatived by the articles of copartnership. If 
the authority and duties of each member of the firm be expressly de- 
fined or limited, any act in excess of or beyond the restrictions im- 
posed is void, and not binding upon the firm, except as to third per- 
sons who, without notice of the limitations, enter into transactions 
with a member of the firm upon a subject within the scope of the 
partnership business and in reliance upon the apparent or implied 
authority of the individual member. In such case, all the partners 
are liable. 

In the case at bar, as we read the complaint, it affirmatively ap- 
pears that Stadden had neither actual nor implied authority to pledge 
the credit of his partner by the issuance of this bill of exchange. His 
authority in the management of the copartnership affairs was ex- 
pressly defined, and did not include the right to borrow money on the 
credit of Ferrell forthe purpose of conducting the firm business. The 
complaint alleges that the defendants entered into a copartnership by 
which Ferrell agreed to furnish all money which might be required 
for the purchase and shipment of potatoes and Stadden agreed to de- 
vote his time and labor in making all purchases, sales, and shipments. 
The duties of the partners as thus expressed gave Stadden no author- 
ity whatever to raise money for the firm business. Ferrell agreed to 
furnish money as occasion required, and his failure would not author- 
ize Stadden to borrow on his credit. While money was necessary to 
conduct the business, the obligation to furnish it was assumed by 
Ferrell, and by agreeing to do so he cannot be held to have loaned 
his credit to his copartner. All these facts appear from the com- 
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plaint, and presumably were within the knowledge of plaintiff at the 
time of the transaction. At least, there is no allegation that it had 
no notice of a lack of authority in Stadden, or that it relied upon his 
implied authority. And as it appears from plaintiff's own allegations 
that the bill of exchange was issued by Stadden without authority, it 
is not valid as against Ferrell, and no recovery can be had thereon 
against him. Had plaintiff pleaded facts showing a trading copart- 
nership between defendants and the loan of money to Stadden to be 
used in the conduct of the firm business, without further alleging the 
limitations upon the duties and obligations of each copartner, a dif- 
ferent case would be presented. But plaintiff did not so plead, and the 
case as disclosed by the complaint involves solely the authority of Stad- 
den to issue the bill of exchange. No question of estoppel arises from 
a consideration of ostensible or implied authority or course of dealing. 

It is urged that plaintiff, on the facts stated, is entitled to recover 
for money had and received. Thisclaim cannot be sustained. A suffi- 
cient answer to this position is that the action was brought upon the 
bill of exchange, and not for money had and received, and plaintiff's 
right to recover depends entirely upon the authority of Stadden, as a 
matter of law, from the facts stated, to issue the bill of exchange, and 
not upon what became of the money. Vetschv. Neiss, 66 Minn. 459. 
It is probable that, had the case been fully ‘tried out without objec- 
tions to the introduction of evidence, the court would have been jus- 
tified in permitting an amendment of the complaint and a recovery 
for money had and received. But it was not tried, and defendant 
had the undoubted right, in the absence of an amendment, to con- 
fine plaintiff to the cause of action pleaded, namely, upon the bill of 
exchange, and this court should not now speculate upon the question 
whether the evidence might not have disclosed the right to recover 
upon some other theory, if the complaint had been amended. 

Order affirmed. 


PREFERENCE OF DOMESTIC OVER FOREIGN CRED- 
ITORS. 


Domestic creditor, attaching funds of debtor in hands of bank, given preference over 
attachment of foreign creditor, though prior in time. 


The Disconto Gesellschaft, Plaintiff in Error, v. Augustus C. Umbreit, Supreme Court of the United 
States, February 24, 1908. 


1. A German corporation is not deprived of its property without due process of 
law, contrary to United States Constitution, 14th Amendment, by the refusal of a 
state court, on grounds of public policy, to apply the doctrine of comity so as to sub- 
ject by attachment, tothe payment of an indebtedness due the corporation from a 
German subject, a fund within the state to which one of its own citizens asserts a 
claim, where the effect of judgment in favor of the corporation would be to remove the 
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fund to a foreign country, there to be administered in favor of the foreign creditors. 

2. The right of citizens of Prussia under the treaty of May 1, 1828 (8 Stat. at L. 
378), art. 1, to attend to their affairs in the United States, and for that purpose to 
enjoy the same security and protection as natives in the country wherein they reside, 
is not violated by the refusal of a state court, on grounds of public policy, to apply 
the doctrine of comity so as to subject by attachment, to the payment of an indebted- 
ness due a German corporation from a German subject, a fund within the state to 
which one of its own citizens asserts a claim, where the effect of judgment in favor 
of the corporation would be to remove the fund to a foreign country, there to be ad- 
ministered in favor of the foreign creditors. 


In error to the Circuit Court of Milwaukee County (Branch No. 1), 
of the State of Wisconsin, to review a judgment 1endered in pursu- 
ance of the maadate of the Supreme Court of that state in favor of the 
intervener in an attachment suit begun by a foreign corporation to 
subject a fund in the state to the payment of its claim against a for- 
eign subject. Affirmed. 

See same cas2 below in Wisconsin Supreme Court, 127 Wis. 651; 
on rehearing, 127 Wis. 676. 

The facts are stated in the opinion. 


Mr. Justice Day delivered the opinion of the court: 

The Disconto Gesellschaft, a banking corporation of Berlin, Ger- 
many, began an action in the Circuit Court of Milwaukee County, 
Wisconsin, on August 17, 1901, against Gerhard Terlinden, and at the 
same time garnisheed the First National Bank of Milwaukee. The bank 
appeared and admitted an indebtedness to Terlinden of $6,420. The 
defendant in error Umbreit intervened and filed an answer, and later 
an amended answer. 

A reply was filed, taking issue upon certain allegations of the an- 
swer, and a trial was had in the Circuit Court of Milwaukee County, 
in which the court found the following facts: 

‘That on the 17th day of August, 1901, the above-named plaintiff, 
the Disconto Gesellschaft, commenced an action in this court against 
the above-named defendant, Gerhard Terlinden, for the recovery of 
damages sustained by the tort of the said defendant, committed in 
the month of May, 1901; that said defendant appeared in said action 
by A. C. Umbreit, his attorney, on August 19, 1901, and answered the 
plaintiff's complaint; that thereafter such proceedings were had in 
said action that judgment was duly given on February 19, 1904, in 
favor of said plaintiff, Disconto Gesellschaft, and against said defend- 
ant, Terlinden, for $94,145.11 damages and costs; that $85,371.49, 
with interest from March 26, 1904, is now due and unpaid thereon; 
that at the time of the commencement of said action, to wit, on August 
17, 1901, process in garnishment was served on the above-named gar- 
nishee, First National Bank of Milwaukee, as garnishee of the defend- 
ant Terlinden. 

‘*That on August 9, 1901, and on August 14, 1901, a person giving 
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his name as Theodore Grafe deposited in said First National Bank of 
Milwaukee the equivalent of German money aggregating $6,420 to 
his credit upon account; that said sum has remained in said bank ever 
since, and, at the date hereof, with interest accrued thereon, amounted 
ito $6,969. 47. 

‘* That the defendant Gerhard Terlinden and said Theodore Grafe, 
mentioned in the finding, are identical and the same perscn. 

‘* That the interpleaded defendant, Augustus C. Umbreit, on March 
21, 1904, commenced an action in this court against the defendant 
Terlinden for recovery for services rendered between August 16, 1901, 
and February 1, 1903; that no personal service of the summons therein 
was had on the said defendant; that said summons was served by pub- 
lication only and without the mailing of a copy of the summons and 
of the complaint to said defendant; that said defendant did not appear 
therein; that on June 11, 1904, judgment was given in said action by 
default in favor of said Augustus C. Umbreit and against said defend. 
ant Terlinden for $7,500 damages, no part whereof has been paid; 
that at the time of the commencement of said action process of gar- 
nishment was served, to wit, on March 22, 1904, on the garnishee, First 
National Bank of Milwaukee, as garnishee of said defendant Terlinden. 

‘That the defendant Terlinden at all the times set forth in find- 
ing No. 1 was and still is a resident of Germany; that about July 11, 
1901, he absconded from Germany and came to the state of Wisconsin 
and assumed the name of Theodore Grafe; that on August 16, 1901, 
he was apprehended as a fugitive from justice upon extradition pro- 
ceedings duly instituted against him, and was thereupon extradited 
to Germany. 

‘*That the above-named plaintiff, the Disconto Gesellschaft, at all 
the times set forth in the findings, was, ever since has been, and still 
is, a foreign corporation, to wit, of Germany, and during all said time 
had its principal place of businessin Berlin, Germany; that the above- 
named defendant, Augustus C. Umbreit, during all said times was 
and still is a resident of the state of Wisconsin. 

‘That on or about the 27th day of July, 1901, proceedings in bank- 
ruptcy were instituted in Germany against said defendant Terlinden, 
and Paul Hecking appointed trustee of his estate in such proceedings 
on said date; that thereafter, and on or after August 21, 1901, the 
above-named plaintiff, the Disconto Gesellschaft, was appointed a 
member of the committee of creditors of the defendant Terlinden’'s 
personal estate, and accepted such appointment; and that the above- 
named plaintiff, the Disconto Gesellschaft, presented its claim to said 
trustee in said bankruptcy proceedings; that said claim had not been 
allowed by said trustee in January, 1902, and there is no evidence that 
it has since been allowed; that nothing has been paid upon said claim; 
that said claim so presented and submitted is the same claim upon 
which action was brought by the plaintiff in this court and judgment 
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given, as set fourth in finding No. 1; that said action was instituted 
by said plaintiff, the Disconto Gesellschaft, through the German con- 
sul in Chicago; and that the steps so taken by the plaintiff, the Dis- 
conto Gesellschaft, had the consent and approval of Dr. Paul Heck- 
ing as trustee in bankruptcy, so appointed in the bankruptcy proceed- 
ings in Germany, and that after the commencement of the same the 
plaintiff, the Disconto Gesellschaft, agreed with said trustee that the 
moneys it should recover in said action should form part of the said 
estate in bankruptcy and be handed over to said trustee; that, among 
other provisions, the German bankrupt act contained the following: 
‘Sec. 14. Pending the bankruptcy proceedings, neither the assets 
nor any other property of the bankrupt are subject to attachment or 
execution in favor of individual creditors.’”’ 

Upon the facts thus found the circuit court rendered a judgmen:* 
giving priority to the levy of the Disconto Gesellschaft for the satis. 
faction of its judgment out of the fund attached in the hands of the 
bank. Umbreit then appealed to the supreme court of Wisconsin. 
That court reversed the judgment of the circuit court, and directed 
judgment in favor of Umbreit, that he recover the sum garnished in 
the bank. 127 Wis. 651. Thereafter a remittitur was filed in the 
circuit court of Milwaukee county and a final judgment rendered in 
pursuance of the direction of the supreme court of Wisconsin. This 
writ of error is prosecuted to reverse that judgment. At the same 
time a decree in an equity suit, involving a fund in another bank, 
was reversed and remanded to the circuit court. This case has been 
heard, by consent, with the attachment suit. Withit we are not con- 
cerned in this proceeding. 

No allegation of Federal rights appeared in the case until the ap- 
plication for rehearing. In this application it was alleged that the 
effect of the proceedings in the state court was to deprive the plain- 
tiff in error of its property without due process of law, contrary to the 
14th Amendment, and to deprive it of certain rights and privileges 
guaranteed to it by treaty between the Kingdom of Prussia and the 
United States. The Supreme Court of Wisconsin, in passing upon 
the petition for rehearing and denying the same, dealt only with the 
alleged invasion of treaty rights, overruling the contention of the 
plaintiff in error. 127 Wis. 676. It is well settled in this court that 
it is too late to raise Federal questions reviewable here by motions for 
rehearing in the state court. Pim v. St. Louis, 165 U. S. 273; Fuller- 
ton v. Texas, 196 U. S. 192; McMillen v. Ferrum Min. Co. 197 U. S. 
343, 347; French v. Taylor, 199 U. S. 274, 278. An exception to this 
rule is found in cases where the supreme court of the state entertains 
the motion and expressly passes upon the Federal question. Mallett 
v. North Carolina, 181 U. S. 589; Leigh v. Green, 193 U. S. 79. 

Conceding that this record sufficiently shows that the supreme 
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court heard and passed upon the Federal questions made upon the 
motion for rehearing, we will proceed briefly to consider them. 

The suit brought by the Disconto Gesellschaft in attachment had 
for its object to subject the fund in the bankin Milwaukee to the pay- 
ment of its claim against Terlinden. The plaintiff was a German 
corporation and Terlinden was a German subject. Umbreit, the in- 
tervener, was a citizen and resident of Wisconsin. The supreme court 
of Wisconsin adjudged that the fund attached could not be subjected 
to the payment of the indebtedness due the foreign corporation as 
against the claim asserted to the fund by one of its own citizens, al- 
though that claim arose after the attachment by the foreign creditor; 
and, further, that the fact that the effect of judgment in favor of the 
foreign corporation would be, under the facts found, to remove the 
fund to a foreign country, there to be administered in favor of foreign 
creditors, was against the public policy of Wisconsin, which forbade 
such discrimination as against a citizen of that state. 

Alien citizens, by the policy and practice of the courts of this 
country, are ordinarily permitted to resort to the courts for the re- 
dress of wrongs and the protection of their rights. 4 Moore, Inter- 
national Law Dig. 7; Wharton, Confl. L. § 17. 

But what property may be removed from a state and subjected to 
the claims of creditors of other states isa matter of comity between 
nations and states, and not a matter of absolute right in favor of 
creditors of another sovereignty, when citizens of the local state or 
country are asserting rights against property within the local juris- 
diction. 

‘**Comity,’ in the legal sense,’’ says Mr. Justice Gray, speaking 
for this court in Hilton v. Guyot, 159 U. S. 113, 163, ‘‘is neither a 
matter of absolute obligation on the one hand nor of mere courtesy 
and good will upon the other. But it is the recognition which one 
nation allows within its territory to the legislative, executive, or 
judicial acts of another nation, having due regard both to international 
duty and convenience, and to therights of its own citizens or of other 
persons who are under the protection of its laws.” 

In the elaborate examination of the subject in that case many cases 
are cited and the writings of leading authors on the subject extensively 
quoted as to the nature, obligation, and extent of comity between 
nations and states. The result of the discussion shows that how far 
foreign creditors will be protected and their rights enforced depends 
upon the circumstances of each case, and that all civilized nations 
have recognized and enforced the doctrine that international comity 
does not require the enforcement of judgments in such wise as to 
prejudice the rights of local creditors and the superior claims of such 
creditors to assert and enforce demands against property within the 
local jurisdiction. Such recognition is not inconsistent with that 
moral duty to respect the rights of foreign citizens which inheres in 
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the law of nations. Speaking of the doctrine of comity, Mr. Justice 
Story says: ‘‘ Every nation must be the final judge foritself, not only 
of the nature and extent of the duty, but of the occasions on which 
its exercise may be justly demanded.” Story, Confl. L. § 33. 

The doctrine of comity has been the subject of frequent discus- 
sion in the courts of this country when it has been sought to assert 
rights accruing under assignments for the benefit of creditors in 
other states as against the demands of local creditors, by attachment 
or otherwise in the state where the property is situated. The cases 
were reviewed by Mr. Justice Brown, delivering the opinion of the 
court in Security Trust Co. v. Dodd, 173 U.S. 624, and the conclu- 
sion reached that voluntary assignments for the benefit of creditors 
should be given force in other states as to property therein situate, 
except so far as they come in conflict with the rights of local creditors, 
or with the public policy of the state in which it is sought to be en- 
forced; and, as was said by Mr. Justice McLean in Oakey v. Bennett, 
11 How. 33, 44, ‘‘national comity does not require any government to 
give effect to such assignment [for the benefit of creditors] when it 
shall impair the remedies or lessen the securities of its own citizens.” 

There being, then, no provision of positive law requiring the re- 
cognition of the right of the plaintiff in error to appropriate property 
in the state of Wisconsin and subject it to distribution for the benefit 
of foreign creditors as against the demands of local creditors, how 
far the public policy of the state permitted such recognition was a 
matter for the state to determine for itself. In determining that the 
policy of Wisconsin would not permit the property to be thus ap- 
propriated to the benefit of alien creditors as against the demands of 
the citizens of the state, the Supreme Court of Wisconsin has done no 
more than has been frequently done by nations and states in refusing 
to exercise the doctrine of comity in such wise as to impair the right 
of local creditors to subject local property to their just claims. We 
fail to perceive how this application of a well-known rule can be said 
to deprive the plaintiff in error of its property without due process 
of law. 

Upon the motion for rehearing the plaintiff in error called atten- 
tion to two alleged treaty provisions between the United States and 
the Kingdom of Prussia, the first from the treaty of 1828 [8 Stat. at 
L. 378] and the second from the treaty of 1799 [8 Stat. at L. 162]. 
As to the last-mentioned treaty the following provision was refer- 
red to: 

‘*Each party shall endeavor by all the means in their power to 
protect and defend all vessels and other effects belonging to the 
citizens or subjects of the other, which shall be within the extent of 
their jurisdiction by sea or by land.” 

The treaty of 1799 expired by its own terms on June 2, 1810, and 
the provision relied upon is not set forth in so much of the treaty as 
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was revived by article 12 of the treaty of May 1, 1828. See Compila- 
tion of Treatiesin Force, 1904, prepared under resolution of the Senate, 
pp. 638 et seq. If this provision of the treaty of 1799 were in force 
we are unable to see that it has any bearing upon the present case. 

Article one of the treaty of 1828 between the Kingdom of Prussia 
and the United States is as follows: 

‘* There shall be between the territories of the high contracting 
parties a reciprocal liberty of commerce and navigation. The in- 
habitants of their respective states shall mutually have liberty to enter 
the ports, places, and rivers of the territories of each party wherever 
foreign commerce is permitted. They shall be at liberty to sojourn 
and reside in all parts whatsoever of said territories, in order to at- 
tend to their affairs; and they shall enjoy, to that effect, the same 
security-and protection as natives of the country wherein they reside, 
on condition of their submitting to the laws and ordinances there 
prevailing.” 

This treaty is printed as one of the treaties in force in the compi- 
lation of 1904, p. 643, and has undoubtedly been recognized by the 
two governments as still in force since the formation of the German 
Empire. See Terlinden v. Ames, 184 U.S. 270; Foreign Relations of 
1883, p. 369; Foreign Relations of 1885, pp. 404, 443, 444; Foreign 
Relations of 1887, p. 370; Foreign Relations of 1895, pt. 1, 538. 

Assuming, then, that this treaty is stillin force between the United 
States and the German Empire, and conceding the rule that treaties 
should be liberally interpreted with a view to protecting the citizens 
of the respective countries in rights thereby secured, is there any- 
thing in this article which required any different decision in the 
supreme court of Wisconsin than that given? The inhabitants of the 
respective countries are to be at liberty to sojourn and reside in 
all parts whatsoever of said territories in order to attend to their 
affairs, and they shall enjoy, to that effect, the same security and pro- 
tection as the natives of the country wherein they reside, upon sub- 
mission to the laws and ordinances there prevailing. It requires very 
great ingenuity to perceive anything in this treaty provision appli- 
cable to the present case. Itis saidto be found in the right of citizens 
of Prussia to attend to their affairs in this country. The treaty pro- 
vides that for that purpose they are to have the same security and 
protection as natives in the country wherein they reside. Even be- 
tween states of the American Union, as shown in the opinion of Mr. 
Justice Brown in Security Trust Co. v. Dodd, supra, it has been the 
constant practice not to recognize assignments for the benefit of credi- 
tors outside the state, where the same came in conflict with the rights 
of domestic creditors seeking torecover their debts against local prop- 
erty. This is the doctrine in force as against natives of the country 
residing in other states, andit is this doctrine which has been applied 
by the supreme court of Wisconsin to foreign creditors residing in 
Germany. In short, there is nothing in this treaty undertaking to 
change the well-recognized rule between states and nations which 
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permits a country to first protect the rights of its own citizens in local 
property before permitting it to be taken out of the jurisdiction for 
administration in favor of those residing beyond their borders. 

The judgment of the Circuit Court of Milwaukee County, entered 
upon the remittitur from the Supreme Court of Wisconsin, is affirmed. 


IRREGULAR INDORSEMENT BEFORE PAYEE. 


Rockfield v. First National Bank of Springfield, Supreme Court of Ohio, December 17, 1907. 


Prior to the taking effect of the act of April 17, 1902, (Negotiable 
Instruments Law) a third person placing his name in blank upon the 
back of a promissory note before or at the time of delivery assumed 
the position of surety, unless a different understanding’ between the 
parties was shown and he did not thereby become an endorser in the 
legal sense of the term, nor contract any liability but that of maker. 
But by force of said act (sections 3171, 3173 h, 3173 i, 3173 k, 3173 4, 
3174 g and 3178 a, Rev. St. 1906,) such person so placing his name on 
the back of the paper by blank indorsement is an indorser, and can- 
not be held in any othercapacity. As such he is entitled, in orderto 
render him liable, to notice of demand upon those who are primarily 
liable and, failing such demand and due notice to him, he is dis- 


charged. 
SSS 


ORGANIZATION OF NATIONAL BANKS. 


In the eight years ended on April 30 charters were granted to 3,856 national 
banking associations, with aggregate capital at date of organization of $226,333,300, 
of which 2,141, with capital of $115.945,500, were banks of primary organization, 
1,233, with capital of $77,822,000, organizations to succeed State or private banks, 
and 482, with capital of $32,565,800, conversions of State banks. 

The act of March 14, 1900, authorized the organ:zation of national banks, with 
minimum capital of $25,000, in towns having a population not in excess of 3,000. 
Under authority of that act and within the period mentioned, 2,502 banks were char- 
tered, their aggregate capital being $65,205,500. The remaining banks chartered 
since March 14, 1900, were organized under the act of 1864, with individual capital of 
$50,000 or more. The number of banks of this class was 1,354, with total capital of 
$161,127,800. 

In the month just closed charters were granted to 34 associations, with author- 
ized capital of $2,068,000, of which 16 were banks of primary organization, 8 reor- 
ganizations of State or private banks, and 10 conversions of State banks. 

By reason of voluntary liquidations and failures the net increase in number of 
banks between March 14, 1900, and April 30, 1908, was 3,170, and the net increase in 
capital stock $307,269.680. 

At the beginning of business on March 14, 1900, the outstanding circulation of 
national banks amounted to only $254,402,730, while on April 30 last the amount was 
$697,645,698, showing an increase during this period of $443,242,968. Of the circu- 
lation now outstanding. $625,425,375 is secured by bonds deposited with the Treas- 
urer of the United States in trust and $72,220,323 by lawful money deposited with the 
Treasurer for their redemption. National bank circulation reached its maximum, 
$698,383 597, on April 21, 1908, since which time there has been a reduction of $737,899. 
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THE NEW COMPTROLLER OF THE CURRENCY. 


Ore Hon. Lawrence O. Murray, who has been appointed Comptroller of the Cur- 

rency, qualified and assumed charge of the Comptroller's Office on April 28, 1908. 

Mr. Murray was born in Steuben County, New York, in 1864; was educated at 
Addison College, Niagara University and the Metropolis Law School of New 
York. He was admitted to the bar in New York City in 1893. He first entered the 
service of the Federal Government as Private Secretary to Assistant Secretary of the 
Treasury Curtis, and later was appointed Chief of the Organization Division in the 
office of the Comptroller of the Currency. In 1898 he was appointed Deputy Comp- 
troller of the Currency, which position he resigned in June, 1899, to accept the place 
of Trust Officer in the Trust Company of America of New York City. He remained 
with this company for three years and then became Secretary and Trust Officer of 
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the Central Trust Company of Illinois at Chicago. He resigned this position to ac- 
cept appointment as Assistant Secretary of the Department of Commerce and Labor 
in January, 1904. 

By reason of his former connection with the Office of the Comptroller of the 
Currency and his practical knowledge of banking, he is well qualified for the dis- 
charge of the important duties which will devolve upon him as Comptroller. 

At no time in the Nation’s history have the duties of the Comptroller of the Cur- 
rency been as important as they are to-day. The enactment of a law in March, 1900, 
to permit National banks to organize with a capital of $25,000, has greatly increased 
the responsibilities of the bureau. 
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DEVOTED TO MATTERS 


Of Especial Interest to Savings 
Banks and Trust Companies. 


IMPROVING THE NEW YORK SAVINGS BANK LAW. 
By W. H. Kniffin, Jr., Cashier, Home Savings Bank of Brooklyn, N.Y. 


ANICS are apt to breed a host of ill-advised measures that 
provide unjust and unreasonable remedies which seek to 
cure the existing evils. Ultra-conservatism and over- 
radicalism often prevail where fairness and justice should 
rule. 

The laws that govern the New York State savings 
banks have long been recognized asa model, and well nigh 
ideal, and the institutions working under them ably and 
economically managed. No failure is recorded for upwards 

of 30 years, and during all that time they have been singularly free from 
scandal. It is to the lasting credit of the Empire State that this 
should be so, and that the ‘‘recent unpleasantness” has been fruit- 
ful of sound and sensible legislation is worthy of more than passing 
notice. 

Governor Hughes acted with characteristic wisdom and common 
sense when he appointed a commission of practical bank men to look 
into the matter and suggest needed reforms. Sick patients do not need 
a hostile physician, and sick financial institutions do not need quack 
doctors or ‘‘ absent treatment,” nor necessarily experts, but most of 
all the advice of practical men who have learned their trade from 
actual experience. The results have justified this course. If the cur- 
rency question could have the same friendly treatment, and the same 
wise judgment by men of like experience, the solution of this prob- 
lem would also be eminently satisfactory to all concerned. 

Not all the weaknesses have been strengthened, nor all the evils 
cured, but quite enough to make a creditable showing. The matter 
of Trust Company Reserves was treated in the preceding number; it 
is the intention at this time to note the changes in relation to savings 
banks only. 

HYPOTHECATING SECURITIES. 

The first new feature to be noticed is that which permits savings 

banks to hypothecate their securities. To quote: Sec. 122 (amend- 
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ment): ‘‘No savings bank shall borrow money or pledgeor hypothe- 
cate any of its securities, except with the written approval of the 
superintendent of banks andin pursuance of a resolution adopted by 
vote of a majority of its board of trustees, duly entered upon the min- 
utes, whereon shall be recorded the ayes and nays upon each vote.” 
This has been illegal heretofore, and in times of stress no other course 
remained open to the savings bank but to sell its securities in order 
to secure ready cash to meet expected withdrawals. Such a process 
is of necessity attended with loss, for when this becomes necessary, 
panic prices prevail and losses are to be expected. Frequently the 
needs are but temporary and the ultimate demand is far less than is 
anticipated. During the recent disturbances it was the general ex- 
perience among the New York savings banks to have large amounts 
in notices, but comparatively few depositors called for their funds. 
The savings banks at this time were large sellers of securities, one 
bank alone placing on the market over three million dollars in bonds. 
Several banks, after having large amounts in notices filed, notified 
their depositors a few days later that their money was ready, only to 
find practically no response. At least this was the experience of one 
large institution. 

Bank runs, so far as savings banks are concerned, are peculiar. 
A run is rarely helped by ‘‘feeding.’”’ They are much better handled 
by requiring the legal notice, paying small amounts toall, as a matter 
of accommodation, but closely adhering to the legal right of notice. 
The excitement is generally of short duration. The average man 
simply wants to know that his money is ‘‘there”—there may not be 
enough in stock to go ’round, but once getting his hands on it and 
really feeling the ‘‘green,” he is satisfied. When money is plentiful 
no one wants it; when it is scarce everybody clamors for it. In 
ordinary times it is quite impossible to get a depositor to take gold; 
but gold being scarce, he will take nothing else! 

No good reason has ever existed why savings banks should not 
make use of their quick assets—business men do; and to compel a 
savings institution, in order to pay the depositors that which belongs 
to them, to sell out at a loss is manifestly unfair to the very ones 
whose excited whims are gratified by so doing. Now that this is 
legal, it will not only prevent losses, but also avoid dumping on 
an overloaded and dyspeptic market that for which there is no de- 
mand (except at bargain prices) and simply helps to make a bad matter 
worse. 

Some banks make it a practise to buy only short time bonds, not 
only for the better yield to be obtained with these, but also tokeep their 
funds automatically ‘‘turning over.”” This would seem to be a wise 
policy, but, of course, this is attended with much more book-keeping 
and necessitates additional labor. 
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MAKING THE TRUSTEES “SWEAR.” 


The next provision, which is new, is that which amends Section 
107, to the effect that all new trustees must take oath of office, to be 
filed with the Banking Department. The meaning of the section 
providing for this procedure is not clear. Whether it is intended that 
all savings bank trustees shall take oath of office, or only those of 
newly incorporated banks and those elected to fill vacancies, will re- 
quire a ruling of the Bank Department to decide. They must 
promise to ‘‘diligently perform” their arduous duties and be good 
trustees; trustees to be trusted and directors who will direct. 

Heretofore it has been: select your man—sometimes for his worth; 
sometimes for his influence, and frequently for his vote; cast the 
ballot, notify him of his election, with congratulations, etc., and ad- 
vise him that the next meeting will be on such a date, etc., at which 
he will appear and look wise and vote ‘‘aye,” and go out with a feel- 
ing of importance; but if he ever gets a working knowledge of sav- 
ings banking he will be a trustee extraordinary. 

For some years past the department has required that all trustees 
of new savings banks file a bond, with surety company as guarantor, 
that they will bear the expenses of the new institution until the bank 
becomes self-supporting. This has come about because, in several in- 
stances, the original trustees, having severed their connection with 
the new institution, and others taking their places without moral or 
legal obligation to bind them, the superintendent found the bank be- 
ing conducted on a losing basis, without moral or legal protection for 
the funds entrusted to their care. While it is true that a dozen oaths 
of office will not make a good trustee out of a poor one, it may make 
a good one better. A little ceremony oft goes a long way towards 
making a man feel the importance of his undertaking, and the new 
law is apropos and timely. 


BOND AMORTIZATION. 


Perhaps the greatest ‘‘shock”’ of all will be found in the amend. 
ment to Secs. 20 and 123, which now require that all bond invest- 
ments be amortized—killed, extinguished, deadened, according to the 
dictionary, but in this case according to the notions of the banking 
superintendent. It simply means that bond investments are to be 
carried at their cost, and this carrying figure is to be reduced by 
amortization until, at maturity, the bond will stand at par. This is 
the only correct method. 

Those who could discern the signs of the times are not surprised ; 
in magazine and in convention for five years past the subject has 
been discussed, and it simply remained for the proper superintendent 
to crystalize the matter into legislation. 

The report for January, 1907, called for this data; but many sav- 
ings bank men were totally unprepared to furnish it. Some lost their 





416 THE BANKING LAW JOURNAL. 


temper and haven't regained it yet. There were hurried conferences 
and scores of letters to the department asking ‘‘how.” At that time 
the average amortization was accepted; that is, if a bond carried a 
premium of $100 and ran twenty years, one-twentieth of the prem- 
ium would be considered the amortization for each year. This is 
incorrect, as the following table will show: 


5 % Seria Bonp or $2,000 on 4% % Basis. 








Par True Amorti- Invest- 


Date. > ‘ 5 
Date Value. interest. zation. ment Value. 


1907 
$2,000 00 
go8 
Jan. 


a9 


85 
502.46 


$.22 501.24 
1.24 500. 





NOTE.—The above isa simple illustration of the difference between the average 


method andthe proper amortization. Itis a single bond of $2,000 at 5%, purchased 
to net 4%%, due serially in four years. Under the average method, the amount to be 
charged to each year would be $5.85, while if properly amortized, the charge against 
the first year would be $9.20 and only $2.46 in the last—the average would be un- 
fair to both. If the amount were larger, the effect might be more clearly seen, but 
the results would be the same. Had the same bond been purchased at a discount, 
the case would be reversed. 

Many banks have been in the habit of charging off the premiums 
as soon as the purchase is made, and paying no more attention to the 
matter. This is incorrect and illogical. It may be the easier way, 
but not correct, as correctness should go in bank accounting. No 
more should the discount on a bond purchased below par be con- 
sidered profit. It will not be profit until maturity, or until it is sold 
at a higher price than was paid forit. The accretion in this instance 
is due ¢o each year’s earnings in proportion as the security in ques- 
tion has contributed its share; and in the case of premium bonds, the 
amount necessary to replace the premium is due /rom each year's 
earnings in their proper proportion. 

The building and loan associations got into trouble when they 
considered the premium bid for loans as an immediate profit. It can 
never be, for it will not come to realization until the loan is finally 
paid off, and then it belongs in a series of years. 

This ‘‘new-fangled notion” of the department will require a radical 
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AMORTIZATION SHEET. 


This does not provide for the interest record or listing the bonds in detail. 


OSI 923 1S sean 


2. 


‘ky JWOON? 49N uodno) A@aiavAvd MOH 
Ainge pup Aaenuers 29 4st H2V7 VIAVAWE WINNY AIG gy Giv ISBHFLN! 


bIGL AsenuRes Sl a7evAreEe NIHM 


'S 
7, 
ea] 
= 
& 
fad 
a 
Ay 
Q 
a 
f 
n 
=) 
jas 
a) 
Q 
Z 
a 
n 
oO 
7. 
> 
a 
Dn 


e OA IVA IWIHM 
BEST 3S) Auwnues-794d YsOR MON NUBG AITD TBUOCLIEN 2 


this, see Form 


spuog queumdinbgs ACILV5( 180 JO Jv. th 


‘og “WoW Us9YyINOS UBBLYOTW F 404s PNET 24), aed GsgNeSi 


oD °M "YM AZATH UOSPNH B TB4IUSD “A ON FO WOU YO S 





i) 
< 
Zz 
om 
=) 
fe) 
Lome} 
e 
< 
a 
oO 
S 
74 
A 
< 
oa) 
a 
<0) 
i 


Fone te 
ded OIF $Pras 4 
> mmo“ 1|7e, Geb 
worpre Cy remy 4¢ y 
wimegogy | «toy 


b5 -}-] + pe fore sige’: j 
H 
| 

ss Fre ) adie tet Td hee) ; | une Sis 0 may | 0 ¢ boos, 
| 


ss ele ‘e . , cos cise 
es 3 | tof [oe seis. 


Z 4 
Poa ole . 4 cogritc , 


"Ss oie er, cess - 


| ered cp «|. go] ¢ fey coscise| - 


“rane ey 1| A 5 
meyeeig so ag-he |? 
. 4 \) 7, 
-leeresi cr . . ° ”, cost Ss a carrepzey 
Y 


-leees ws | ‘ eosrt we ‘ wesee Cy one <¢ hy 





: ‘ g 
. oro] Ce lwvesrbey't w 211434, se ‘ webs 
Cs at erauamae fre 


47°47 1800 
Yor DOM ss YoFf wea 

=v 7mvana  Mapratar *s ' 927g Vesey s wey uu enti 
abzrte 487 DD yp wrist FrerrD yon, ag ~ — 40 panarorao 


AMORTIZATION SHEET, BOND REGISTER AND INTEREST RECORD COMBINED 


Same example as 


in Form 1. 


Complete data concerning bond investments is here provided for. 
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change in the bond accounting of savings banks. It will put the 
whole matter on a scientific basis, as it should be. The old forms did 
not provide for this, and new ones will need to be provided. Form 1 is 
very good, but takes no account of interest or the single bonds, re- 
garding them as a whole; it is merely an amortization sheet. Form 
2, is a composite idea, combining the good features of several that 
have come to hand. Every man has notions of his own, but this may 
suggest something that will meet the need. 

Several freak measures were introduced, as is generally the case. 
One went so far as to forbid one man being connected with a com- 
mercial and a savings institution at the same time. This would de- 
prive our savings banks of some of our best men and is manifestly 
unfair to both the banks and the men. It happily died a timely death. 
However this may be, it is to be regretted that some measure could 
not have been included that would prevent one bank, a savings, being 
‘‘played off” against a commercial—to the profit of the latter. Too 
often savings banks are used as ‘‘ feeders” for trust companies and 
commercial institutions, and several have been organized for no other 
purpose. The savings bank should not be tied to the apron strings 
of any institution; it is better off alone, without ‘‘ entangling alli- 
ances.” 

Doubtless the system of examination could be improved, for there 
are yet loopholes in the structure. Some of the undesirable railroad 
investments might be taken out of the list and no great damage 


done; but, as a whole, New York may justly be proud of her savings 
institutions. The more the world sees of them, and the longer we 
work in and forthem, the more we believe inthem. Their popularity 
is constantly increasing; they are banks par excellence—as good, 
perhaps, as financial institutions can be. Let us alone! 


Sa 
THE FIDELITY TRUST COMPANY OF NEW YORK. 


At the close of business on May 21st, the Fidelity Trust Company rounded out 
the first year of its career. And it can be said that few financial institutions in New 
York, or elsewhere in this country, have presented to their stockholders a better 
record, especially when within this first year the country was visited with one of the 
most disastrous financial storms the world has ever known. On the date named 
above the deposits had reached $4,208,172, the total resources $5,845,875, and the 
undivided profits $102,340. The combined capital and surplus is $1,500,000. 

In the first anniversary statement, dated May 22d, which the company sent 
to its stockholders, customers and friends, it showed the reserve maintained each 
month from the date of its organization. During the months of October, November 
and December, 1907, it carried a reserve of 18 per cent. Its average reserve since 
May 22, 1907, was 26.91 %. 

The Fidelity is backed by an unusually strong board of directors, among whom 
are some of the leading bankers and business men in New York. In the letter sent 
out with its statements on May 22d, it says in part: “The company seeks to trans- 
act business on legitimate, straight-forward up-to-date methods. It offers no in- 
ducements in the way of free collections of country checks, or in the line of pay- 
ment of high rates of interest to attract deposits, believing that the only growth 
worth attaining is based on sound substantial business principles.” 

The company has over one thousand accounts on its books. 
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SPRING MEETING OF THE EXECUTIVE COUNCIL, 
AMERICAN BANKERS’ ASSOCIATION. 


OST of the members of the Executive Council of the American Bankers’ Asso- 
ciation returned to New York on Thursday May 7, from the Spring Meeting 
at Lakewood, New Jersey. It was the largest attended meeting in the history 

of the Association, thirty-nine members being present at all the sessions out of a 
total of forty-three. Lewis E. Pierson of New York, Chairman of the Council, pre- 
sided, and a large volume of business was transacted. 

The different Sections and the Committees of the Association held their meet- 
ings the day previous, and their reports were acted upon by the Council the two fol- 
lowing days. 

Secretary Frederick E. Farnsworth was directed to send out in pamphlet form 
to the members of the Association the many reports, which will prove of material in- 
terest and value to them. 

[nvitations from cities in different sections of the country for the Convention this 
year were discussed, but Denver was the unanimous choice of the Council, so the con- 
vention will be held in that city, probably the latter part of September. The Brown 
Palace Hotel will be headquarters. A committee was appointed to make all arrange- 
ments for transportation, hotel accommodations, rates, etc., and Secretary Farns- 
worth will visit Denver within the next two or three weeks to confer with the Iccal 
committee as to details. 

Mr. George M. Reynolds, Vice-President, also extended an invitation from Chic- 
ago to hold the convention in that city in 1909. 

A legal department was created, and Thomas B. Paton elected General Counsel, 
whose office will be at the headquarters of the Association. He will at all times be 
at the service of the members, the Committee and the Sections of the Association. 

The Association will publish a monthly Journal, devoted exclusively to the affairs 
of the Association, and containing committee reports, etc. There will be no adver- 
tising whatever in the Journal. A copy will be mailed to the members each month. 

A finance committee of nine was appointed, to whom will be submitted all the 
appropriations each year, and this committee will make up a budget and present 
same to the Council for their action. Many new features were adopted in the inter- 
ests of the membership. 

The Laurel-in-the-Pines tendered a banquet to the Council and their guests, 
which was a most enjoyable function, and much wit and wisdom was in evidence 
around the festive board. 

The members of the Council pronounced the meeting to be the most successful 


ever held. 
| 


UNCLAIMED SAVINGS DEPOSITS IN MASSACHUSETTS. 


Attorney-General Malone has petitioned the probate court in Boston for an order 
that certain unclaimed deposits amounting to some $125,000 now in the custody of 
the Provident Institution for Savings of Boston be turned over to the state treasurer. 
If the provision in chapter 340 of the statutes of 1907, which provides that deposits 
remaining unclaimed in any banking institution for more than 30 years may be laid 
claim to by the state and turned over to the state treasury, is declared constitutional, 
applications for similar orders affecting deposits in other parts of the state will prob- 
ably be made. 





LEGISLATION IN 1908. 
RESERVES OF NEW YORK BANKS. 


Aw Act to amend the Banking Law, relative to the lawful money re- 
serve of banks and individual bankers. * 
The People of the State of New York, represented in Senate and Assembly, do enact 
as follows: 

Section 1. Section 44 of Chapter 689 of the laws of 1892, entitled “An Act in 
relation to banking corporations,” is hereby amended so as to read as follows: 

Section 44. LAWFUL MONEY RESERVE.—Every bank or individual banker shall 
at all times have on hand in lawful money of the United States, wold certificates, silver 
certificates, or notes or bills ¢tssued by any lawfully organized national banking asso- 
cfatéon an amount equal to at least [15] /westy-five per [cent.| cen¢um of the aggre- 
gate amount of its deposits, if its principal place of business is located zz any borough 
in any city of the State [having a population of 800,000 and] which borough accord- 
ing to the last preceding State or United States Census had a population of 1,000,000 
or over; and an amount equal to at least [10] #/teen per [cent] centum of the aggre- 
gate amount of its deposits if its principal place of business is located elsewhere in 
the State. The amount thus to be kept on hand shall be called its lawful money re- 
serve. Two-fifths [one-half] of such lawful money reserve of any bank or individual 
hanker located tn any borough in any city in the state which borough according te 
the last preceding State or United States Census had a population of 1,800,000 or 
over, one-half of such lawful money reserve of any bank or individual banker located 
in any borough tin any city of the State which borough according to the last preceding 
State or United States Census had a population of less than 1,800,000, and which bank 
or indtvidual banker does not maintain a branch office in any borough having a 
population according to the last preceding State or United States Census of 1,800,000 
or over, and three-fifths of the lawful money reserve of any bank or individual banker 
located elsewhere in the State may consist of moneys on deposit subject to call with 
any bank or trust company in this State having a capital of at least $200,000 and ap- 
proved by the Superintendent of Banks as a depositary of lawful money reserve. If 
the lawful money reserve of any bank or individual banker shall be less than the 
amount required by this section, such bank or banker shall not increase its liabilities 
by making any new loans or discount otherwise than by discounting bills of exchange 
payable on sight, or making any dividends [or] from profits until the full amount of 
its lawful money reserve has been restored. The Superintendent of Banks may notify 
any bank or individual banker whose lawful money reserve shall be below the amount 
herein required to make good such reserve; and if it shall fail for thirty days there- 
after to make good such reserve, such bank or individual banker shall be deemed in- 
solvent and may be proceeded against as an insolvent moneyed corporation. 

Section 2. This Act shall take effect immediately except that prior to July 1 
1998, that part of such lawful money reserve above required to consist of lawful money 
of the United States, gold certificates, silver certificates, or notes or bills issued by 
any lawfully organized national banking association must equal at least 714 per cen- 
tum of the aggregate amount of the deposits of a bank, if its principal place of busi- 
ness is located in any city of the State having a population of 800,000 or over, and 
must equal at least 5 per centum of the aggregate amount of its deposits, if its prin- 
cipal place of business is located elsewhere in the State; that on and after July 1, 
1908, that part of the lawful money reserve above required to consist of lawful money 


* The new matter is given in italics and the old matter in brackets. 
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of the United States, gold certificates, silver certificates, or notes or bills issued by 
any lawfully organized national banking association must equal at least 114 per cen- 
tum of the aggregate amount of the deposits of a bank, if its principal place of busi- 
ness or a branch office for the receipt and payment of deposits is located in a borough 
in any city in the State, which borough had according to the last preceding State or 
United States Census a population of 1,800,000 or over, and must equal at least 10 
per centum of the aggregate amount of its deposits if its principal place of business 
is in a borough in any city in the State which borough had according to the last pre- 
ceding State or United States Census a population of more than 1,000,000 and l\ess 
than 1,800,000, and such bank or individual banker does not maintain a branch office 
in any borough having a population according to the last preceding State or United 
States Census of 1,800,000 or over, and must equal at least 7% per centum of its 
aggregate deposits if its principal place of business is located in any borough in any 
city in the State, which borough had according to the last preceding State or United 
States Census a population of less than 1,000,000 and such bank or individual banker 
does not maintain a branch office in any borough having a population according to 
the last preceding State or United States Census of 1,000,000 or over, and must equal 
at least 5% per centum of its aggregate deposits if its principal place of business is 
located elsewhere in the State, provided, however, that on and after February 1, 1909, 
the entire amount of such part of said reserve must be at all times maintained and 
kept on hand as above required. 


INVESTMENTS OF TRUST COMPANIES IN NEW YORK. 


Aw Act to amend the Banking Law relative to investments of capital, 
surplus, undivided profits and deposits of trust companies. 


The People of the State of New York, represented in Senate and Assembly, do en- 
act as follows : 

Section 1. Section 159 of chapter 689 of the laws of 1892, entitled “An Act in 
relation to banking corporations,” as amended by chapter 160 of the laws of 1903 
and chapter 479 of the laws of 1904, is hereby amended to read as follows: 

Section 159. Investments of capital, surplus, undivided profits and deposits. 
The capital of every such corporation shall be invested in bonds and mortgages on 
unincumbered real property in this state [to the extent of] wot exceeding sixty per 
centum of the value thereof, or in the stocks or bonds of this State, or of the United 
States, or of any county or incorporated city of this State duly authorized by law to 
be issued. Stocks or bonds constituting a part of the lawful investment of capital 
of any such corporation shall not be valued upon tts books or entered in its reports 
to the Superintendent of Banks at a higher price or value than thetr investment 
value as determined by amortization, after providing in a manner approved by the 
Superintendent of Banks for the gradual extinction of premiums or discounts on all 
such securities so as to bring them to par at maturity. The moneys received by any 
such corporation in trust may be invested in its discretion in the securities of the kind 
in which its capital is required to be invested, or in the stocks or bonds of any State 
of the United States, or in such real or personal securities, as it may deem proper. 
No such corporation shall hold stock in any private corporation to an amount in 
excess of ten per centum of the capital, surplus and undivided profits of the corpora- 
tion holding such stock [.]; 207 shall any such corporation hold or own stock of 
another moneyed corporation the par value of which zs in excess of ten per centum 
of the total amount of the stock of such other moneyed corporation issued and cut- 
standing, provided, however, that this limitation shall not apply to the ownership 
of capital stock of asafe deposit company the vaults of which are connected with or 
adjacent to an office of such trust company. 

Section 2. This Act shall take effect immediately, except that a trust company 
which now holds stock in another moneyed corporation in excess of ten per centum 
of the total amount of the stock of such other moneyed corporation issued and out- 
standing shall have one year from the passage of this Act within which to sell or 
dispose of the excess so held. 
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Receiving Teller’s Department. 


BY M. F. BAUER, 
Paying Teller of the American Exchange National Bank, New York. 


PART XVII. 


OMMERCIAL firms and corporations endorse their checks 
usually by a stamp endorsement to the order of the bank 
before the checks are deposited. Professional men, and 
more especially women, almost generally neglect this 
safeguard of making their checks payable to the order of 
the bank, and simply write their name on the back of the 
check, which is termed a ‘‘blank endorsement.” This is 
a practice which should be discouraged by the banks for 
safety of both depositor and bank. It should be pointed 

out to the depositor that a check endorsed in blank makes the check 
payable to bearer, and if lost can at once be negotiated by the finder, 
and, if it reaches the hands of an innocent holder for value, he can 
enforce payment for it. Inside of the bank it would facilitate and 
might even tempt some one of the clerks to pilfer checks with such 
endorsements. It is worth while, therefore, to bring such matters to 
the attention of the depositor. 

I have stated above the routine way in which the deposited items 
are checked off; how they are separated by the teller into two groups; 
viz., city and foreign; how he then examines the endorsements and 
puts the checks into their two respective places. His assistants there- 
after have to subdivide and assort the checks for their final dis- 
position. 

The first group is stamped with the paid stamp, either plain or 
guarantee, as the teller has designated by the placing of the checks, 
and then the process of subdividing and assorting begins. 

Divisions of the first group are composed of, first, checks drawn 
on banks and trust companies which are either members of the clear- 
ing house or clear through some member; second, checks which are 
drawn on one’s own bank; third, checks, drafts, and other negotiable 
instruments drawn on local banks and trust companies which are not 
members of the clearing house, and on private firms in the city, 
which on that account are required to be presented at the office of 
the drawee. 





424 THE BANKING LAW JOURNAL. 


The second group, which is composed of foreign or out-of-town 
checks, is divided into par and chargeable points. This will be ex- 
plained later on. 

Matured coupons which are deposited as cash are dealt with like 
the currency, and are, therefore, not put with the checks but placed 
in a drawer by themselves. 

The clearing house items are assorted in a rack of pigeon holes, 
each pigeon hole being named and numbered and representing a cer- 
tain bank. Exceeding care is exercised in this operation, for any 
bank sending checks to the wrong bank is fined one dollar for each 
check thus sent wrong, though no bank is liable to a greater fine than 
five ($5) dollars to any one bank in a single day. The bank can, how- 
ever, collect the fine only directly from the offender and if it returns 
the miscarried check the same day. It has, of course, the privilege of 
returning the check through the clearing house in the routine way, 
on the day following, but in that case it can collect no fine. This rule 
has had its good effect in several ways. It has decreased, to a con- 
siderable extent, the numberof miscarrieditems. It reimburses the 
bank for the time lost and the trouble it is put to in returning checks 
sent to it in error; but the most important advantage gained is that 
the bank which has made the mistake is protected from possible evil 
consequences of the error by the prompt return of the check, which 
it can now at once send out for certification and regain its original 
position. Checks must be presented in due course, and that means 
on the next succeeding business day. A check may be good when it 
is deposited and only for one day thereafter, and the bank may be 
liable for any delay in presentment caused by its negligence. 

Some banks exact a small fine from the clerk who was responsible 
for the missent item if it was sheer carelessness on his part; some 
banks do so only when such errors are of too frequent occurrence ; while, 
again, others encourage good work of their clerks by rewarding those 
who participated in this portion of the work out of the clearing house 
fine account if at the end of the year the credits of this account ex- 
ceed the charges. 

Too often, nowadays, when checks are sent wrong, it is not so 
much the fault of the bank clerk as it is that of the drawer of the 
check, especially when the drawer has changed his account from one 
bank to another and uses a stamp of the new bank which he puts 
either above or below the name of his old bank, often too faint to be 
seen with the naked eye, and also perhaps fails to scratch the name 
of the old bank. It seems also that some checks are so gotten up, 
purposely, in order to deceive the unwary, and the drawer thereby 
gaining, say, a day or two in presentment by such deception. This 
latter instance, though true, is rare, and only goes to show the gen- 
eral care exercised by the public in dealing with their banks. 
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As every bank in the Clearing House has a separate compartment 
or pigeon hole in the rack, so there is one for checks drawn on one’s 
own bank. From here one of the assistants takes these checks as they 
accumulate and examines them for endorsement, filling, date, and sig- 
nature, and then passes them again to the teller for a final inspection 
by him as to their goodness, for some of these checks may have been 
overlooked by him when they were handed infor deposit. These 
checks are now charged to the check department where they are 
charged to their respective accounts. Any irregularity or omission 
on these checks is rectified by returning the check to the depositor 
before it is charged to the check department. 

Checks and drafts which require presentment at the office of the 
drawee also have a compartment in which they are filed. A list is 
made of these items and the following morning they are charged to 
the city collection department. There they are arranged into routes 
and presented by the messengers to the various drawees for payment. 
Many checks and drafts are sent out for collection the same day that 
they are deposited when time permits and the amount warrants the 
action. 

Foreign or out-of-town items are separated from the local checks 
by the teller when he checks off the deposit. However, most of the 
depositors make this distinction themselves, which method I ex- 
plained in a previous number. 

The foreign checks are divided into two classes: those on which 
the bank charges the depositor a certain rate of exchange for collect- 
ing called ‘‘chargeable points,” and those on which no charge is made 
for collecting, called ‘‘ par points.” This rule was adopted by the 
Clearing House Association, permitting banks to receive and credit 
checks on certain points at par and making acompulsory minimum 
charge on all other points, a violation of this rule subjecting the of- 
fender to a fine for the first offense and expulsion from membership 
for the second offense. 

All par point checks are listed in one lot while the chargeable point 
checks are divided alphabetically, according to endorsement, into cer- 
tain groups of letters. This facilitates the making of the exchange 
charge, and permits of no evasion, as this record is made from the 
check. The registering and exchange charge is made by the corre- 
spondence department, to which all foreign checks are charged and 
from whence they are forwarded by mail for collection. 

Matured coupons deposited as cash require great care, especially 
on account of their minute size. They are usually enclosed in en- 
velopes with the name of the coupon, the number of coupons enclosed, 
the amount of each coupon, total amount, and name of the depositor. 
These coupons are charged to the coupon department where they are 
assorted into lots and sent out for collection and payment. 

(Zo be Continued.) 
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E. H. BOURNE. 


E. H. Bourne, President of the Union National Bank, of Cleveland, died at his 
home in that city on April 24. Through his death Cleveland loses one of its most 
prominent bankers, the business community one of its progressive members, the bank 
with which he has devoted over twenty-four years of active service an able and valu- 
able executive, and the family a loving husband and a kind and indulgent parent. 

E. H. Bourne will be sadly missed in Cleveland, for his counsel was often sought 
both in banking and business life. But in no place outside of his home will his death 
be felt more than by his associates in the Union National. For it can be said, no one 
knew him but to love him. 

Mr. Bourne was born in Wareham, Massachusetts, in 1840. He went to Cleve- 
and in 1866, and organized the firm of Bourne, Damon & Knowles. In 1881 the 


E. H. BOURNE, 
Late President Union National Bank, of Cleveland. 


firm was incorporated as the Bourne & Knowles Manufacturing Company, with Mr. 
Bourne as president, which position he retained until his death. In 1884, the late 
Senator M. A. Hanna organized the Union National Bank, and in a short time there- 
after he induced Mr. Bourne to take the cashiership. Upon the death of Mr. Hanna, 
in 1904, the directors unanimously elected Mr. Bourne as President to succeed 
him. Atthe time of Mr. Bourne’s death he was President of the Union National 
Bank, the Bourne & Knowles Manufacturing Company, the Cleveland Spring Co., the 
Columbia Spring Co., and a director in the Bourne-Fuller Company and the Guard- 
ian Savings & Trust Company. He served two years as president of the Cleveland 
Clearing House Association, and was the City Treasurer of Cleveland for two and 
one-half years. He leaves a wife and two sons, Richard and Herbert C. Bourne, 
both of whom are connected with the Bourne-Fuller Company. 
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A Suggestion of a Bill by Paul M. Warburg. 


HAVE been repeatedly asked to show in detail, how I would construct the 
‘modified Central Bank,” the creation of which [ have championed on various 
occasions. It is in compliance with this request that I herewith submit the fol- 

lowing draft of a bill. 

In doing so I do not pretend to present a perfect legal document, nor do I claim 
that it could not be modified to advantage in many details. It is of minor importance 
for this preliminary draft whether the country shall be divided into twenty or thirty 
“ bank association districts,” or whether there shali be twenty or forty members of 
the board of managers. These eminently practical and political questions will have 
to be carefully worked out upon full consideration of all sides of the question. This 
draft of a bill merely purports to show the lines that such an act, according to my 
ideas, would have to follow. 

There are, however, certain facts and fundamental principles which, I am con- 
vinced, must be clearly recognized and rigidly observed in dealing with this question. 
They are as follows: 

First—The United States must finally develop some kind of a central bank 
system, giving the country an elastic currency based on modern commercial 
bills payable in gold: a system similar in principle if not exactly alike in 
form, to those of the important European Central Banks. 

Second—W hile this must be the final aim, our political, legal and economic con- 
ditions preclude the possibility of creating at present an institution with 
powers and efficiency equal to those of the European Government Banks. 
In previous publications I have tried to point out the far-reaching preparatory 
steps that will have to be taken before the final goal can be reached.* 

Third—We shall, therefore, have to be satisfied to advance slowly, fully realiz- 
ing that what we create now can only be an initial step. BUT IT MUST 
BE ASTEP IN THE RIGHT DIRECTION, A MEASURE WHICH 
HAS CLEARLY IN VIEW THE FINAL AIM AND WHICH DOES 
NOT NEGLECT ANY OFTHE FUNDAMENTAL PRINCIPLES ON 
WHICH MODERN CENTRAL BANK SYSTEMS HAVE BEEN 
ERECTED IN OTHER COUNTRIES, and which have already stood 
the test of storm and stress. 


Fourth—From this point of view no measure can be acceptable : 

A—Which bases currency on long time obligations, like the Aldrich Bill. 
(Short obligations not exceeding three months and payable in gold form 
the only sound basis for an elastic currency. Only by having daily matur- 
ing paper and by collecting or renewing it according to the requirements 
of the moment, can the Central Bank control the situation and meet its own 
gold obligations.) 

B—No measure can be acceptable which would tend still further to 
decentralize the power of issuing notes, and which would vest this power in 
banks doing a general commercial business. The issuing of notes must be 
centralized into a few organs, or, if feasible, into one organ—a plan which 


*** American and European Banking Methods and Bank Legislation Compared,” in the volume en- 
titled *‘ The Currency Problem and the Present Financial Situation." New York: The Columbia Uni- 
versity Press, 1908 ; and also separately. 
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will insure effective expansion and contraction of currency and concentration 
of reserves. Such a note-issuing bank, in order to be safe beyond question 
and in order to provide safe-guards against any abuse of its vast power 
through favoritism or speculation, must be carefully restricted in its scope 
of business. (That is why we could not accept a bill like the Fowler Bill, 
which practically would create thirty to forty thousand note-issuing National 
banks, doing at the same time a general banking business, while the smallest, 
and most speculative bank, through the proposed guarantee of deposits 
would be as abie to attract large deposits as the largest and most conservative 
bank. Such a measure although the very antipodes of the Aldrich Bill, 
would be quite as much in contravention of well established economic prin- 
ciples.) A note-issuing bank in this country should be exclusively a bank 
of the banks. 

C—No measure would be acceptable which vests the powers of a Cen- 
tral bank in political officers alone, as is the case under our present system. 
That power, clearly defined, ought to be vested in political officers and busi- 
ness men combined, in a way that would render impossible any political or 
financial abuse. 

D—No measure would be acceptable which would allow the Govern- 
ment or the banks to issue additional notes without creating at the same 
time a special gold reserve, composed partly of gold and partly of short term 
gold obligations. Without such a provision we should create inflation and 
cause a dangerous weakening of our present standard. 

E—A bank re-discounting with a Central Bank receives a loan for a 
given period, and upon this advance it may safely base its own commit- 
ments for the accommodations of its customers. The issuing of notes 
against its assets by a National bank means the creation of additional de- 
positors who may withdraw their money any day like any other depositor. 
It is unsafe for a bank to accommodate its customers on resources which 
may be withdrawn at any time. This is a most important and fundamental 
point. 

While carefully observing all the principles outlined in the foregoing, the bill, 
which is herewith submitted, would, if enacted into law, not interfere at all with ex- 
isting business habits or institutions. For the time being, its effect would be nothing 
but the establishment of a central issue department with authority to emit additional! 
notes against certificates of guaranty (twin brothers to the clearing house certiti- 
cates) and against certain foreign bills of exchange. But this central issue depart- 
ment, or central bank, as I boldly call it, is endowed with all those inherent qual- 
ities, in a very embryonic form, which through gradual evolution may make it in 
years to come, if and as the people decide that they want it, a modern and effective 
central bank. 

Nobody denies the fact that our financial machinery is old-fashioned and entirely 
insufficient. But—to use a metaphor—while our tracks have the wrong gauge, 
while our rails are too light and our machines too old, and while our lines are dis- 
connected and lack centralization, we could not tear up the whole system at once, nor 
could we stop increasing our facilities necessary to meet the immediate needs of the 
country. A wise manager, however, will conceive a clear plan of the final shape that 
his railroad must take, and he will plan every detail of new construction so that it 
will be a useful part of the future system, and so that IT WILL LEAD TOWARD 
THE FINAL GOAL INSTEAD OF LEADING FURTHER AWAY FROM IT. 

As to those on whom the words Central Bank still act as a red rag on a bull, I 
isk them to study this bill carefully and without prejudice—if they can—and they 
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will find not only that this central issue department is surrounded by so many safe- 
guards as to make it more conservative than our present system, but that even An- 
drew Jackson, were he alive, would not be likely to oppose it. 

New YorK, April, 1908. PAUL M. WARBURG. 


A SYNOPSIS AND EXPLANATION OF THE BILL. 

The bill is divided into two sections: 

Section “A” deals with the organization of the Central Bank; Section “B” 
provides for the creation of twenty District Associations with power to issue “ cer- 
tificates of guaranty” to its members against collateral, specifically defined by the 
bill. The “certificates,” which shall be the joint obligation of all the banks compris- 
ing such District Association, may be used as security for advances to be taken from 
the Central Bank by a member of the District Association. 

The Bank-District Associations are organized on lines similar to those of Mr. 
Fowler's Redemption Districts, with this difference, however, that the Fowler bill 
makes it obligatory for every National Bank to join a Redemption-District Associa- 
tion, and to participate in a general broad guaranty, without collateral, of notes and 
deposits of other banks; while the bill, as here proposed, not only makes it a voluntary 
act for each bank (state or national) to join the Association, but provides that the 
guaranty shall be limited to individual transactions, each of which will be secured 
by collateral carefully scrutinized in every case. 

This would seem to be a more conservative and a more business-like proposition. 

A commission of one-quarter of one per cent. per month upon the face value of 
the “certificate of guaranty” is to be paid by the bank taking out such certificate to 
the Association issuing the certificate. 

The powers of the Central Bank are practically limited to two kinds of transac- 
tions : it may deposit money or make advances against certificates of guaranty, at 
rates to be published from time to time; and it may buy certain short and long bills 
on England, France and Germany. No bill purchased by the Central Bank and no 
advance or deposit made by the Central Bank may exceed a period of three months. 

The power to purchase these foreign bills is necessary to insure contraction of 
circulation in times of ease, when the notes can be withdrawn from circulation and 
the funds of the bank can be invested primarily in foreign bills, easily to be redis- 
counted and turned into a gold reserve, to be released and used whenever circum- 
stances call for it. 

This is the method adopted by European Government Banks, and any currency 
legislation which neglects to provide for special funds to be exclusively reserved for 


investment and handling in a similar way, is unscientific and at the same time 
dangerous. 


It is provided that the stock of the Central Bank shall be owned by the United 
States for the next ten years. In the eventuality that Congress should deem it 
advisable, after that period to have the stock owned by the people, it is provided that 
the stockholders shall receive the first four per cent., and that of any surplus beyond 
this sum three-quarters shall go to the Government, in consideration of its guaran- 
teeing the notes of the bank, and one-quarter to the stockholders. This provision 
is suggested to meet the criticism of those opposed to a Central Bank, for fear 
that any group of capitalists might buy control of such a bank and use it for its own 
purposes. 

The restrictions placed upon the bank as to the transactions upon which it may 
enter render impossible any abuse of power by engaging in any illegitimate kind of 
business, and the limitation of the income from the stock eliminates any inducement 
to buy the stock for speculative purposes. The stock would become widely scattered 





430 THE BANKING LAW JOURNAL. 


all over the country as a Government investment (as in Germany, where a similar 
method has been adopted). It is proposed to create an additional safeguard by the 
regulations affecting the election of the Board and of the management of the Bank. 
The Secretary of the Treasury, the Comptroller of the Currency, the Treasurer of the 
United States, six members of Congress and the twenty Chairmen of the District 
Associations would be members e¢x officio. The stockholders (for the time being, 
the Government) would appoint twelve additional members. This Board would 
appoint a salaried Governor of the Central Bank. 

In this manner the danger of political domination as well as the danger of con- 
trol by business men, singly or combined, is completely eliminated. Even the most 
vivid imagination, it is believed, will fail to find any menace in the modified form of 
a Central Bank, as here proposed. 

A BILL 


Providing for the Establishment of a Central 

Bank of Issue of the United States and for 

the Creation of Bank District Associations 
AND FOR THE 


Issuance and Redemption of Credit 
Notes Guaranteed by the United States 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, that 
SECTION A. 

Section 1. There sha!l be established in the City of Washington, District of Col- 
umbia, a Central Bank of Issue of the United States, with a capital stock of one hun- 
dred million dollars. 

Section 2. That the Central Bank have succession for the period of fifty years 
from its organization, unless sooner dissolved in accordance with the provisions of its 
articles of association, or by the act of shareholders owning two-thirds of its stock, 
or unless its franchise be forfeited for violation of law. 

Section 3. That the stock of said Bank be subscribed and paid for and there- 
after owned by the United States of America. Such stock shall not be sold by the 
United States of America for a period of not less than ten years, and, after the ex- 
piration of that period, only after a resolution by Congress permitting its sale. 

Section 4a. That the Central Bank of Issue of the United States shall be gov- 
erned by a Genera! Council, consisting of 41 members, of whom 12 members shall be 
elected by the stockholders of the said Bank. The Secretary of the Treasury, the 
Treasurer of the United States and the Comptroller of the Currency, as well as the 
Chairman of each of the Twenty National Bank District Associations, to be estab- 
lished in accordance with the provisions of this law, shall be members ex-officio of 
the Council. Three members of the Council shall be selected by the Senate from its 
members and three members by the House of Representatives from its members. 

Section 44. The members of the Council shall hold office for one year, and un- 
til their successors are elected and have qualified. Shares of stock of the Bank held 
by the United States shall be voted in accordance with the directions of a Committee 
of both Houses of Congress, to consist of the members of the Finance Committee of 
the Senate and of the Committee on Banking and Currency of the House of Repre- 
sentatives. 

Section 5 The General Council shall elect a Governor, who shall receive a sal- 
ary of $..,000 per annum. He shall preside at meetings of the Council and shall have 
general charge of the business of the Central Bank. The General Council shall also 
elect one or more Deputy Governors to act during the absence or disability of the 
Governor ; their salaries shall from time to time be fixed by the General Council. 

Section 6. The Genera! Council shall create such other offices as may be neces- 
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sary, and shall either appoint the officers and employees or designate the method of 
their employment; it shall fix the salaries of all officers and employees and direct the 
general policy of the Bank in conformity with the provisions of this Act. 

Section 7. The Governor, Deputy Governors and all other officers and employ- 
ees of said Bank are hereby prohibited from participation in any syndicates or under- 
writings and from investing in stocks of any bank or trust company, or from incurring 
indebtedness in any form, except current bills for living expenses or mortgage in- 
debtedness on a homestead actually occupied as such. Any violation of this provi- 
sion shall be punishable by imprisonment fer not less than .. years and a fine of not 
less than $. .,000 for each offense. 

Section 8. The General Council shall appoint an Executive Committee, to which 
it may, in its discretion, delegate its powers. This executive Committee shall consist 
of the Secretary of the Treasury, the Treasurer of the United States, the Comptroller 
of the Currency and eight other members. Seven of the members shall constitute a 
quorum. The Executive Committee shall meet at least once a week. 

Section 9. The General Council shall meet at least once in each month, and may 
be called in special session by the Governor of the Bank. 

Section 10. The members of the General Council shall each receive as full 
compensation for their services the sum of $..,000 per annum, also necessary ex- 
penses while traveling on business of the Bank. Members of the Executive Com- 
mittee shall receive in addition $. .,ooo per annum, as well as expenses. 

Section 11. That at any regular or special meeting, the General Council may, 
by vote of no less than one-half of its members, issue demand notes of the Central 
Bank of Issue of the United States in the form of currency payable on demand. 
Such notes shall be secured by gold bullion or gold coin or legal-tender notes of the 
United States or by foreign bills, as hereinafter provided, or by certificates of guar- 
anty of the Bank-District Associations, as hereinafter provided. The bank shall at 
all times hold an amount of gold, gold coins or legal tender notes equal to not less 
than one-third of the aggregate amount of currency-notes out-standing. 

The notes of the Central Bank of Issue of the United States shall be guaranteed 
by the United States of America. 

Section 12. All notes issued by the Central Bank of Issue shall be payable on 
demand in lawful money of the United States, at the office of said bank in Washing- 
ton, D. C., or at the option of the holder at redemption offices to be designated there- 
on, and when so redeemed and paid, such notes shall be cancelled and destroyed. 

Section 13. That the Central Bank of Issue of the United States shall have 
power to deal in gold and silver bullion; to contract for loans of gold at home and 
abroad, and, when necessary, to giveacceptable security for their repayment, to open 
and to maintain banking accounts in England, France and Germany for the purpose 
of transactions connected with such bullion operations or with the investment in and 
the collection of foreign bills of exchange, as hereinafter provided; to make deposits 
of cash with banks in the United States, provided such deposits be secured by certifi- 
cates of guaranty of the Bank-District Associations, and to make loans secured by 
certificate of guaranty. Such advances, whether deposits or loans, shall be for a per- 
iod not in any event to exceed ninety days, and the aggregate of advances against 
the certificates of any one District Association shall not exceed the aggregate capital 
and surplus of the Associations comprising the District Association by which such 
certificates are issued. All such advances shall be at rates to be fixed and published 
from time to time by the General Council. 

The Central Bank shall have power to deal in, to purchase and to sell, with or 
without its endorsement, short and long bills payable in England, France or Ger- 
many, such bills to run for a period not exceeding ninety days, and to bear the sig- 
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natures of at least three responsible parties, of which one shall be that of a bank or 
banker in good standing. The Central Bank shall further have power to receive de- 
posits of Government funds without depositing security therefor, and to transact any 
and all Government business that may be entrusted to it. The Secretary of the 
Treasury, the Treasurer of the United States, and disbursing officers of the United 
States in every branch of service, are empowered to deposit Government funds with 
the Central Bank, or for its account with its branches, agents or correspondents (if 
any), without exacting security for such deposits, and such deposits shall be con- 
strued, and in the settlement of their accounts shall be allowed, as payments made 
into the Treasury of the United States. 

The Central Bank shall have power to receive deposits from members of the 
District Associations and the members making such deposits may count the same as 
part of their lawful money reserve. 

The Central Bank shall not loan upon, nor purchase, real estate except for its 
own banking quarters; nor shall it purchase securities of any kind, except bonds or 
other interest-bearing obligations of the United States, unless the purchase of such 
securities shall be necessary to protect the bank in the contingencies contemplated 
by and subject to the limitations of Section 5137 of the Revised Statutes relating to 
National Bank Associations, the provisions of which Section are hereby extended to 
the Central Bank of Issue of the United States. 

Section 14. Notes of the Central Bank of the United States may be counted as 
part of their lawful money reserve by the National Bank Associations. 

Section 15. Funds of the United States shall be deposited only with the Central 
Bank, and no security against such deposits shall be exacted. 

Section 16. Notes of the Central Bank shall be received at par in all parts of 
the United States in payment of taxes, excises, public lands and all other dues to the 
United States, and also for all salaries or other debts and demands owing by the 
United States to individuals, corporations and associations within the United States, 
except interest on the public debt and in the redemption of the national currency. 
Said notes shall be received upon deposit and for all purposes of debt or liability by 
every national bank at par and without charge of whatsoever kind. 

Section 17. The net profits of the Central Bank, after providing for expenses, 
bad debts and doubtful accounts, shall be applied as follows: An amount not exceed- 
ing twenty per centum of the net profits shall be annually placed to reserve until the 
reserve amounts to twenty per centum of the capital. Out of the balance of net 
profits, dividends shall, in the discretion of the directors, be paid on the capital stock 
to the extent of four per centum per annum. Of any surplus of earnings over such 
four per centum dividends, one-fourth shall be paid to the stockholders, and the 
remaining three-fourths to the United States Government. 

SECTION B. 

Section 1. That upon the passage of this Act the Comptroller of the Currency 
shall immediately proceed to designate as the headquarters of Bank-District Associa- 
tions such Cities of the United States (not exceeding twenty in number) as shall best 
accommodate and serve the banking business of the country; such Associations 
shall be consecutively numbered. 

Section 2. That within thirty days after the designation of cities to serve as 
headquarters of the Bank-District Associations the Comptroller of the Currency shall 
assign every bank (State and National) to one of the Bank-District Associations, and 
thereupon the Comptroller of the Currency shall notify all banks that meetings for 
the purpose of organizing the several Bank-District Associations will be held at their 
respective district headquarters at a designated place and ona given day. Member- 
ship in such Bank-District Associations shall be voluntary and every bank taking 
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part in such organization shall be entitled to only one vote, which shall be cast by an 
officer of the bank thereunto duly authorized by a vote of the Board of Directors 
thereof, such authorization to be evidenced in writing and under the seal of the bank. 

Section 3. That the Association formed by the banks joining any such District 
Association shall be known as “ Bank-District Association No. —.” 

Section 4. That the organization of each District Association shall be perfected 
by the election of a Board of Managers, consisting of eight members, to serve as 
follows: 

Two of the members for one year; two of the members for two years; two of 
the members for three years ; and two of the members for four years. 

The members so elected shall thereupon determine by lot the length of service 
of each member; each Board of Managers shall adopt rules for the proper conduct 
of its business. 

Section 5. That thereafter on the first Monday in May of every year the banks 
of every Bank-District Association having joined such District Association shall meet 
and elect two members to serve for a term of four years, to succeed the retiring 
members of the Board of Managers. Vacancies in said Board of Managers arising 
from any other cause than the expiration of a term of office shall be filled by the 
Board of Managers until the next annual election, when such vacancies shall be filled 
by a vote of the members of the Bank District Association in the same manner as 
vacancies through expiration. Special meetings of the members of a Bank District 
Association may be called by the Board of Managers on giving at least seven days’ 
notice, or such of them, less than a quorum, as may attend any meeting duly called; 
and special meetings shall be called to fill vacancies in the Board of Managers where 
the number of such vacancies makes it impossible for the Board of Managers to 
obtain a quorum or to transact business. At all elections by the members of any 
Bank District Association, for the purpose of filling vacancies in the Board of 
Managers, each bank shall vote as prescribed in Section B, Section 2, of this Act. 

After any member of said Board of Managers, excepting the Deputy Comptrol- 
ler mentioned in Section B, Section 6, shall have served a full term of four years, he 
shall be ineligible for re-election until he shall have been out of office for at least 
one year. 

Section 6. Thatthe Board of Managers, elected as prescribed in Sections 4 and 
5, shall on the first Monday of June in each year select a ninth member, who shall 
thereupon become a Deputy Comptroller of the Currency, and shall act as Chairman 
of said Board of Managers. He shall give his entire time to the duties of his office 
and shall serve for one year; and his compensation therefor shall be six thousand 
dollars per annum, payable in monthly instalments. The Board of Managers, how- 
ever, may increase said salary, provided that such increase be authorized by the 
District Association at its annual meeting. 

The Chairman shall at any time cause meetings of the Board of Managers to be 
called on the written request of three of the Managers. 

The Board of Managers of any Bank-District Association may by the affirmative 
vote of seven members expel any of its members, provided that notice of intention 
to move the expulsion of a member, designating him by name, shall have been given 
in the call for the meeting. The officer of the Board of Managers charged with the 
duty of calling meetings shall, at the request in writing of three of the Managers, 
embody in any call notice of a motion to expel any member of said Board. 

Any member of the Board of Managers may resign, and upon acceptance of his 
resignation and the election of his successor shall cease to be a Manager. 

Whenever a member of the Board of Managers of a Bank-District Association 
shall be a director or an officer of a bank member of said Bank-District Association 
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that has become insolvent or has suspended payment, or that is in default in any 
obligation to said Bank-District Association, or when a Manager shall have been 
absent from three consecutive regular monthly meetings of the Board of Managers, 
unless said absent member shall, previous to such absence, have applied for and re- 
ceived by resolution of the Board of Managers a leave of absence for a longer definite 
term, not, however, in any event to exceed six months, he shall zfso_ facto cease to be 
a member of said Board of Managers. He may, however, be re-elected. 

Section 7. That each Chairman of a Board of Managers shall, subject to the 
direction of the Board, have all the authority of the Comptroller of the Currency in 
respect of the supervision of the members of his particular Bank-District Associa- 
tion, including the power to cause examinations from time to time to be made of any 
banks comprising his Bank-District Association; and all the decisions of the courts 
affecting the office of the Comptroller of the Currency shall be applicable to the con- 
duct of the chairman of the respective Bank-District Associations. For the purpose 
of securing a uniform system of bank reports, all the banks shall make reports to the 
Comptroller of the Currency as now provided by law. 

Section 8. That five members of said Board of Managers shall constitute a 
quorum to do business. 

Section 9. That each Board of Managers shall have entire and sole charge of 
the organization and conduct of its Association, and shall elect and direct such bank 
examiners as the Board may from time to time deem requisite for the proper super- 
vision of the banks within its district. 

All compensations paid to the examiners in the several districts shall be in the 
form of stated salaries and shall be borne by each Association out of its general guar- 
anty fund. 

Section 10. That the Board of Managers of the several Bank-District Asso- 
ciations shall meet at least once every month throughout the year at their respective 
headquarters. The day of said monthly meetings shall be the second Thursday in 
every month, unless the Board of Managers shall, by vote, select some other day. 

The compensation to be paid to each member of said Board, except tothe Chair- 
man thereof, shall be ten dollars for each meeting and actual expenses. 

Section 11. That every bank on becoming a member of a District Association 
shall pay into the Guaranty Fund of the District Association the sum of $1,000, and 
such annual contribution thereafter as the members of the District Association may 
at its annual meeting decide. Such annual contribution shal] be uniform for all mem- 
bers of the District Association, and shall be not less than $1,000 for each year. The 
annual meeting shall also pass on applications for new memberships. 

Section 12. Any Bank, having an unimpaired capital of at least $50,000, and 
being a member of a Bank-District Association, composed of not less than 100 na- 
tional banks (being not less than 50 per centum of the total number of banks in said 
district), having an aggregate unimpaired capital of not lessthan $10,000,000 (being 
not less than 50 per centum of the total unimpaired capital of all banks in said dis- 
trict) may apply to the Board of Managers of its Bank-District Association for the 
issue to it of a certificate of guaranty to be used by it as security for a deposit by or 
a loan from the Central Bank, as provided in Section A of this Act, and the Board of 
Managers of the Bank-District Association may thereupon, in its discretion, after an 
examination of the condition of the bank, or in its discretion without such examina- 
tion, and in any event only upon the conditions hereinafter set forth, issue such certifi- 
cate of guaranty to an amount not exceeding the unimpaired capital and surplus of 
the bank making such application. Every such certificate of guaranty shall be secured 
by deposit of collateral security with the Bank-District Association, which may at any 
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time or from time to time require the deposit of additional collateral or of collateral 
of different character. 

Every bank in making application for the issue to it of a certificate of guaranty 
must submit a full statement of the collateral by which it proposes to secure such 
certificate, and the Board of Managers of the District Association shall thereupon 
decide whether it will issue such certificate, and if so, for what amount and for what 
length of time and upon what other conditions, if any. Under no circumstances shall 
such certificates be issued to run for a period exceeding three months, nor for a face 
amount of such certificate of guaranty at any time exceeding the following percent- 
ages of the value of the collateral deposited with the Bank-District Association as 
security for said certificate of guaranty, that is to say, 75 per centum of the face value 
of bills receivable (discounted commercial paper) or 95 per centum of the market 
value of United States Government bonds, or 85 per centum of the market value of 
such Bonds of States or Cities, or 75 per centum of the market value of such First 
Mortgage Railroad Bonds as may from time to time be designated by the Secretary 
of the Treasury. 

Section -13. That should a bank suspend payment, or be in default in main- 
taining the necessary margin upon its collateral, or be otherwise in any respect in de- 
fault in any obligation to the District Association, the Board of Managers thereof 
may, without notice to the bank, sell the collateral forits account. The proceeds of 
such sale shall be paid into the Treasury of the United States in redemption of the 
indebtedness incurred by such defaulting bank against the certificate or certificates 
of guaranty. 

Section 14. That every bank shall pay to its District Association, in respect of 
all certificates of guaranty issued to it, an amount to be equal to not less than one- 
quarter of one per centum of the face value of such certificates ; on all certificates of 
guaranty, not redeemed after one month from date of their issue, an additional 
amount equal to one-quarter of one per centum, or such greater amount as 
shall have been fixed by the Bank-District Association at its annual meeting, shall 
be paid at the beginning of each successive month. Such payments shall constitute 
a Guaranty Fund for the payment of all losses of the District Association. Any de- 
ficit arising in the Guaranty Fund through such losses shall be promptly made good 
by the members of the said District Association in the proportion of the capital and 
surplus of each member; the pro rata of each member for the ensuing fiscal year 
being fixed at the annual meeting. Members paying more than their pro rata shall 
be entitled to contribution against their fellow members. Amounts paid by mem- 
bers by reason of a deficit or of deficits in the Guaranty Fund shall be repaid to such 
members out of any recovery had in respect of the loss or losses by which such deficit 
or deficits were caused. 

Section 16, That the fiscal year of the District Association shall closeon April 
30th of every year, and that the annual accounts of the Association shall be made up 
as per this date and shall be submitted to the annual meeting to be held on the first 
Monday in May. 

Section 17. That any bank desiring to withdraw from the Association must 
give notice of its intention on or before January Ist, and, having given such notice 
(unless it be withdrawn and the withdrawal be accepted by the Board of Managers), 
the bank on payment of all liabilities to the District Association, including the sur- 
render to the Bank-District Association of all certificates by it issued to the bank, 
shall cease to be a member on April 30th following. Any bank so withdrawing shall 
be entitled to its pro rata share of the Guaranty Fund on the pro rata basis fixed for 
the last year during which such bank shall have been a member, after making due 
provision for all unliquidated engagements for which the retiring bank shall be re- 
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sponsible at the time of its withdrawal. All amounts so due shall be paid to the re- 
tiring bank, free of interest, on the 30th of April of the year following its withdrawal. 

Section 18. That the Guaranty Fund may be invested by the Board of Man- 
agers in securities permitted by the laws either of the State of New York or of New 
Jersey, or of Massachusetts for the investment of Trust Funds of widows and or- 
phans. 

Section 19. That all salaries and expenses of the Association shall be payable 
out of the Guaranty Fund. 

Section 20. That the Comptroller of the Currency and the Deputy Comptrollers, 
Chairmen of the Board of Managers of the respective District Associations, shall 
meet at least once every six months at such place as the Comptroller may designate, 
and such regular meetings shall be held on the second Tuesday of April and October 
in every year, unless the Comptroller and the Deputy Comptrollers by vote select 
some other day and month. 

Section 21. That the Comptroller shall always act as Chairman of said meet- 
ings. The said Deputy Comptrollers shall report to the Comptroller all violations of 
law and shall give him such other information as he may from time to time call for. 
Except as herein provided the Comptroller shall continue to exercise all the authority 
and powers now exercised by him. 

Section 22. That any Bank-District Association may at any regular or special 
meeting of the Association, by affirmative vote of a majority of all members of such 
Association, cause the organization of its members into Bank-Sub-District Associa- 
tions, fixing the number of Sub-District Associations and assigning each of its 
members to one of said Sub-District Associations. Such Sub-District Associa- 
tions shall be so formed that the members of each Sub-District Association shall be 
located in contiguous territory, and all banks in any one city or town shall be assigned 
to the same Sub-District Association. Such action by any Bank-District Association 
shall be submitted to the Comptroller of the Currency, who shall transmit the same 
with his recommendation in regard thereto to the Secretary of the Treasury, and 
upon approval of such action by the Secretary of the Treasury, the same shall be- 
come effective. Bank-Sub-District Associations shall be organized and administered 
in the same manner as Bank-District Associations, and all the provisions of this Act 
relating to Bank-District Associations shall in every respect apply to Bank-Sub-Dis- 
trict Associations, except that certificates of guaranty issued by any Bank-Sub- 
District Association shall be used only as security for certificates of guaranty to be 
issued by its Bank-District Association. Each Bank-District Association shall, at its 
annual meeting, fix what proportion of the monthly charge, if any, shall be paid by 
the Sub-District Associations to such District Associations for the issue by it of its 
certificates of guaranty. 

Section 23. That all Acts or part of Acts inconsistent with the provisions of 
this Act are hereby repealed. 


NOTE: 


A separate Act would have to be passed for the appropriation of funds for the 
acquisition of the shares of the Central Bank by the United States of America. 











PROTEST OF FOREIGN BILLS OF EXCHANGE. 


(From the New York Law Journal, May 6, 1908.) 


The decision of the New York Court of Appeals in Amsinck v. Rogers (October, 
1907, 189 N. Y.,252) has produced quite a perturbation in international banking 
circles. It is apprehended that views expressed in the opinion required the liberal 
observance of the New York Negotiable Instruments Law in all cases of protest of 
foreign drafts or bills of exchange. The Banking Law Journal for March, 1908, 
contains an article, part of which is copied on our first page to-day, summarizing 
many comments by foreign bankers to the effect that compliance with the New York 
law would be difficult or impossible. The same article in the Banking Law Journal 
contends—as, we think, with good reason—that the scope of the decision is not as 
far reaching as the general language of the opinion would indicate. It would be 
well, however, until the precise intent of the court shall be more clearly defined, 
either to follow the court’s own suggestion and instruct foreign correspondents to 
comply with the New York law as nearly as they can, or to procure waivers in writ- 
ing of such compliance at the time of the negotiation of paper that is to be presented 
for acceptance abroad. 

The actual decision in the Amsinck case is sufficiently indicated in the last para- 
graph of the syllabus, to the effect that where a foreign bill of exchange was indorsed 
by the drawers to a firm of bankers in the City of New York, who sent it to their 
agent in Vienna for collection, and such agent failed to demand payment thereof, in 
accordance with the laws of this State, and upon the refusal of the drawees to pay 
failed to protest the same and give notice of such protest to the drawers in the man- 
ner required by the laws of this State, the latter are discharged from any liability 
thereunder, notwithstanding the instrument might have been under the laws of 
Austria a mere “commercial order” for the payment of money, of which no protest 
need be made. 

There were strong merits behind this decision. No protest or notice of dis- 
honor was given for a very considerable period after the first presentation, and it ap- 
peared that if the bill had been promptly protested the drawers might have caused a 
sale of the merchandise against which the bill was drawn at an intermediate point of 
shipment at the same price at which the cargo had been consigned to the drawees 
at Vienna. The general position reiterated by the Court of Appeals, that where a 
draft drawn in one place is indorsed to other parties at the same place the transac- 
tion must be governed as to legal substantials by the law of that place, and not by 
the law of the place of the drawee, is just. The New York court could not reason- 
ably have been expected to hold that an instrument which according to the law of 
New York is a bill of exchange may, under the law of the place where the drawee 
does business, be transformed into an instrument of different status, so that unrea- 
sonable delay in protest and notice of dishonor, or even the absence of any protest 
and notice, shall not operate as a defense. 

This position, however, does not necessarily involve the proposition that as to 
the details, and particularly the exact time of protest, the New York law must be 
followed. The Court of Appeals cites with approval Story on Bills of Exchange 
(sections 131, 154), and proceeds: 


“While as to certain details, such as the days of grace, the manner of making 
protest, and the person by whom protest shall be made, the law or custom of the 
place where iz is payable will govern, the necessity of making the demand and protest 
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and the circumstances under which the same may be required or dispensed with are 
incidents of the original contract, which are governed by the law of the place where 
the bill is drawn rather than the place where it is payable.” 


In Pierce v. Indseth (106 U. S., 546) the Supreme Court of the United States said: 


“On the question of time of presentation the law of the place where a foreign 
bill of exchange is payable governs, and not the law of the place where it is drawn. 
In giving a bill upon a person in a foreign country the drawer is deemed to act with 
reference to the law of that country and to accept such provisions as it provides with 
respect to presentment of the bill for acceptance and payment. Thus, where days of 
grace are different in the two countries the rule of the place of payment must be fol- 
lowed. * * * Whatever is required by law to be done at the place upon which the 
bill is drawn to constitute a sufficient presentment either in time or manner must be 
done according to that law, and whatever time is permitted within which the present- 
ment may be made by that law the holder may take without losing his rights upon 
the drawer, in case the bill is not paid. So, also, if the bill be dishonored the protest 
by the notary must be made according to the law of the place.” 


Quite recently the United States Circuit Court of Appeals, Second Circuit, in 
Kessler v. Armstrong Cork Co. (December, 1907, 158 Fed., 744), has held that where 
drafts were payable in Paris the law of France determined what constituted payment. 

Under the New York law, days of grace have been abolished. According 
to the language of the Court of Appeals above quoted it would seem that days of 
grace may be recognized if allowed by the law of the place where the draft is payable. 
We deem it not at all improbable that in a case where there had been no unreason- 
able delay, and the draft had been protested and notice given as prescribed by the 
local law, the same would be held sufficient to bind the drawer, although the New 
York law had not been observed by a protest upon the very day of the dishonor. The 
gravamen ofthe complaint from the different banking different centres is based on a 
very slight conflict of administrative law as to the time—which does not vary more 
than twoor three days —within which protest is to be made. It is not merely a ques- 
tion of following the New York law in addition to the foreign law. Insome countries 
a protest cannot be legally made until a period of a day or two after the demand and 
refusal. It is not unlikely that if this issue were squarely and solely raised the Court 
of Appeals would hold the slightly variant period of protest to be one of the admin- 
istrative incidents, and therefore determinable by the law of the place of present- 
ment. It would be far better for the Court of Appeals to determine that such a de- 
tail is so regulated, and thus avoid the necessity of tampering with the Negotiable 
Instruments Law to relieve an embarrassing business situation. 


SS 


AS THE RESULT of the official examination by the State Banking Department 
of New Jersey, made February 19, 1908, the Half Dime Savings Bank, of Orange, 
New Jersey, shows: Assets, $2,157,764.86; liabilities $1,948,602.03; Surplus or Re- 
serve Fund, $209,162.83. 

This bank has no real estate of any kind, all assets produce Income and reported 
January Ist, 1908 all interest collected upon all securities including, $1,000,000.00 of 
mortgages. It has declared a dividend of interest at the rate of four per cent. upon 
all deposits from $5.00 to $5,000.00 entitled to it June Ist and is the only bank in the 
State which pays at that rate upon all deposits the other banks limiting the 4% to 
deposits of $1,000.00 and under. 





Mr. W.S. BisHoP, formerly Assistant Cashier of the First National Bank of 
Duluth, Minnesota, has become connected with the National Bank of the Republic, 
Chicago, in the capacity of chief clerk. 





es 





ee A I I A TT TT a 











This department is carried on for the benefit of all 
our subscribers, who are entitled to submit questions of 
general interest, and expect prompt and careful considera- 
tion thereof, without charge. The names and places of 
those submitting inquiries are published, unless special 
request is made to the contrary. 

For unpublished replies of a private nature a reasonable charge is made. 
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DISPUTED PAYMENT OF CHECKS. 


A case where a customer's account was balanced and paid checks returned as vouchers, 
in which the customer denies having issued any such checks. 


FIRST NATIONAL BANK, 
Editor Banking Law Journal. CANYON CITy, OREGON, March 10, 1908. 


DEAR SIR:—What would be the law of the case where a depositor seeks to 
recover for deposits, he denying having issued checks against the deposit. The 
checks pleaded in payment by the bank having been returned to the depositor without 
any receipt or acknowledgment taken therefor months previous. In short, the de- 
positor repudiating his charges for his checks paid and returned as vouchers. 

Can the depositor be compelled to return the pass book or statement and cancel- 
led checks in such case? 

A reply in your correspondence department will be appreciated. 

Respectfully, F. S. SLATER. 


Answer :—Owing to the custom prevalent among banks to return 
paid checks as vouchers, to the customer, accompanied by statement 
of account, thereby putting in the latter’s hands the evidence of pay- 
ment which his signature to the paid checks affords, claims are some- 
times made upon banks for a balance of account which the bank has 
paid upon the customer’s checks, such payments being denied. 

The case now stated is of this nature and, unless amicably settled, 
it will work out in this way. The customer will owe the bank for the 
balance claimed to be due and the bank will allege payment upon the 
customer’s checks. To prove payment, the bank will have the evi- 
dence of its records, the debit charges against the customer on its 
ledger, the testimony of the clerks through whose hands the checks 
have passed that the same have been paid, and can prove the 
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fact that a balanced statement of account, charging such payments, 
has been rendered the customer and retained by him for several 
months without objection, and that the paid checks were returned as 
vouchers at the time the statement was rendered. The bank can also 
compel the customer to produce as evidence, the pass-book or state- 
ment and the cancelled checks returned as vouchers, during the per- 
iodindispute. Should the customer claim that no checks were issued 
by him during the period in dispute and that none were returned, he 
will have to explain, upon cross-examination, how it happened that 
during this period of his business life he issued no checks and how he 
made the necessary payments in his business during such period. 
Should the customer produce certain cancelled checks which had been 
returned as vouchers and the proof should establish that they were 
forged or raised, if the payments were made since the enactment in 
1907 of the 30-day statute of limitations upon forged and raised checks 
by the Oregon legislature, the bank would be protected by this statute. 

The case, in short, is one of disputed fact, with the evidence and 
probabilities of successful outcome in favor of the bank. 

Some years ago a case of this kind came before one of the New 
York courts, Clark v. Mechanics Nat. Bank, 8 Daly, 481. The 
customer sued the bank for a balance of $27,149.90 which the bank 
claimed to have paid out on twenty-three checks which were missing, 
the customer having denied drawing such checks. The bank proved, 
among other things, by its check clerk who was familiar with the 
customer’s signature, that he had received nineteen of the missing 
checks in the regular course of business and entered them, the sign- 
atures of which he recognized at the time to be in the customer’s 
handwriting, and that they came to him from the paying-teller, who 
was dead at the time of the trial, by whom they had previously been 
examined and passed, and that the remaining four missing checks came 
into the possession of the assistant paying-teller, being received by 
him in the regular course of business from the paying-teller and 
entered by him at the dates they were received, the signatures to 
which he then, and on the trial, believed to be in the handwriting of 
the customer, he also being familiar with the latter’s handwriting. 
There was much other evidence from which a reasonable mind could 
conclude that the checks had been paid and the improbability of the 
customer’scontention. Forexample, although the latter was a whole- 
sale grocer, doing a large business during the period the missing 
checks were paid, he testified that he kept no cash-book and made no 
entries of his payments in any book, and could give no account of his 
business transactions during that period, claiming that all his books 
and papers for that period were lost. A verdict for the full amount 
in the customer’s favor having been rendered, the court held that the 
verdict was clearly against the weight of evidence and set it aside, 
and the higher court, upon appeal, confirmed this action. 





INQUIRIES AND CORRESPONDENCE. 


BANK COLLECTION. 


A form of rubber stamp designed to make the collecting bank a trustee. 


Editor Banking Law Journal, , April 20, 1908. 
DEAR SIR:—We have been receiving from one of our correspondents letters en- 
closing items for credit or collection, the letters bearing arubber stamp as follows: 


“The items enumerated on this letter and sent herewith are 
sent to you as Trustee for the purpose of collection, proceeds there- 
of, before remittance, to be set aside, separate and apart from other 
funds, as the sole property of this Company, and no other.” 


In my opinion this stampis of no effect, as we would not have any right to make 
them a preferred creditor, and I have no doubt that a Receiver would decline to recog- 
nize this, and justly. We have disregarded the matter, as we do not expect to fail, 
and so there would never be occasion for their securing a preference. I thought that 
the subject might be of interest to your readers and so send it to you. 

ASSISTANT CASHIER. 


Answer.—This communication is interesting as indicating one of 
the up-to-date methods by which the owner of an item, entrusting it 
to a bank for collection, seeks to safeguard his property therein in 
the event of the bank’s failure, by avoiding the ordinary relation of 
debtor and creditor, and creating an agency or trusteeship in the 
bank. We believe it would be effectual if the collecting bank would 
follow it out; that is to say, in those cases where the bank did not 
take title to and become debtor for the proceeds, but held as agent or 
trustee throughout, a receiver could not contend that there was a pre- 
ference; many cases are on record where receivers have been com- 
pelled to refund to the owners, proceeds of collections which have 
been held to be trust funds, traceable and identifiable, and not money 
for which the bank is debtor. In such case, the forwarder of the item 
is not a general creditor but a cestui que trust. 

But we apprehend banks generally would refuse to undertake col- 
lections upon such conditions. The general custom is, when drafts 
ate forwarded for collection and remittance, for the collecting bank 
to take the proceeds as its own and issue its own draft in remittance. 
Such a transaction makes the bank debtor, not trustee. Bowman v. 
Bank, 9 Wash. 614. Where a draft was indorsed toa bank for collection 
with directions to remit New York exchange and the bank sent its 
check for the proceeds and failed, the court held the direction to re- 
mit New York exchange was virtually an express direction not to 
send the identical moneys collected, nor to hold them separate, but 
equivalent to an agreement that the bank might use the money col- 
lected and pay thecreditor by its check on New York; that any agree- 
ment or understanding whereby the bank is to use the identical 
moneys collected and substitute its own obligation, destroys all idea of 
atrust. Aiken v. Jones, 93 Tenn. 353. 

The rubber-stamp submitted is, however, a direction to hold the 
identical moneys collected separate, as trustee. If the bank should 
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comply with this and then fail (which in case of the institution in 
question will never happen) the forwarder would be entitled to these 
separated proceeds as his own property, and they would not be pro- 
perty of the bank which the receiver wouldtake. But sucha procedure 
would not be in accordance with general banking customs; if the 
practice became general, collecting banks would have to provide as 
many separate special deposit compartments as they had forwarding 
correspondents and then, in making returns, would have to employ 
the express companies and ship the identical proceeds, for if they 
were authorized to remit by draft then, as shown, the debtor and 
creditor relation would be established. 

It is impracticable for banks to undertake the huge volume of col- 
lections under any trustee-system, involving keeping the proceeds 
separate and return shipment of specific proceeds, and banks, therefore, 
as said, would in general refuse to undertake collections upon such 
conditions, unless in special cases and for extra compensation. 
Whether the bank receiving an item rubber-stamped as above should 
notify the sender of its refusal, or ignore it and handle the item in 
the regular way, need not be discussed. So longas the bank remains 
solvent, it makes no difference. If it fails, the question would arise 
whether the mingled proceeds were not, in fact, a trust fund by reason 
of the conditions upon which they were entrusted for collection. 


BANK LETTER OF CREDIT. 


A defective form of issue pointed out. 


Editor Banking Law Journal. , Mo., May 7, 1908. 
DEAR SIR :—A few years ago you published a decision upon a form of letter of 
credit issued by a bank wherein the bank incurred a loss upon certain checks issued 
against this letter. I have tried to locate this decision among my file of back volumes, 
but cannot find same. Reference to the case in question will greatly oblige 
OLD SUBSCRIBER. 





Answer.—The case referred to is Bank of Seneca v. First National 
Bank of Carthage, reported 21 B. L. J. 325. A brief reference thereto 
may be of interest to other readers: A man, desirous of purchasing 
mulesin certain countiesin Missouri, obtained from a bank at Carthage 
a general letter of credit for $1,000 which was directed ‘‘to whom it 
may concern” and promised to pay checks signed by the bearer of 
the letter up to its amount, the amounts drawn for to be indorsed 
upon the letter. The design of this transaction was, of course, that 
checks should be drawn and negotiated by the mule-purchaser only 
on faith of the letter, which should have indorsed thereon the amount 
of each check. Bearing this letter, he drew and negotiated on faith 
thereof, in one of the counties of Missouri, ten checks aggregating 
$500.25 and this amount was indorsed on the back of the letter. These 
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checks were paid by the bank. Then he perpetrated a fraud. He 
went into another county, leaving his letter behind, and negotiated 
two other checks drawn on the bank at Carthage, aggregating $389. 80, 
which he succeeded in negotiating at a bank without making any 
mention of his letter of credit. These checks were forwarded and 
regularly paid by the bank at Carthage, that bank supposing they 
were negotiated on faith of the letter and their amounts indorsed 
thereon, which was not the fact. Lastly the bearer of the letter 
negotiated checks for the balance $499.75 to another bank, on faith 
thereof and this amount was indorsed on the letter, using up the 
$1,000 credit. The bank at Carthage was, of course, held liable for 
these checks to the innocent purchaser who took them on faith of the 
unindorsed balance appearing on the letter, and was not allowed to 
defend their payment on the ground that it had previously cashed 
the checks for $389.80, supposedly drawn against the letter. 

The remedy for this form of fraud would seem to be to require that 
when a check is drawn against a letter of credit, not only must the 
amount be indorsed on the back of the letter, but the check itself should 
contain a statement that it isdrawn against letter of credit number 
so-and-so, and that its amount is indorsed thereon. Without this state- 
ment, the drawee bank would not pay the check, and, containing it, the 
statement would constitute notice to a purchaser of the check that it 
was not an independent draft ona bank, but was drawn against a special 
credit and make it incumbent on the purchaser to indorse the amount 
upon theletter. For if such purchaser collected the check with such 
statement appearing thereon, when in fact its amount had not beenin- 
dorsed on the letter, it would seem to make him liable for collecting the 
amount upon a representation or warranty of the fact, wherever the 
bank issuing the letter afterwards became liable thereon for an excess 
amount, caused by thecheck not being indorsed onthe letter. In such 
acase, we think, the bank of payment would have recourse upon the 
purchaser of the check upon the ground that it was collected upon the 
false representation that its amount was indorsed upon the letter. 


| 
TRUST COMPANIES OF INDIANA. 


The Auditor of State of Indiana has issued the following notice to the Trust 
Companies of the State: 

‘“‘It has become necessary for me to call the attention of the Trust Companies 
of Indiana to the matter of their holding stock of their own companies as collateral 
security forloans. The stock ofa trust company when once issued cannot be acquired 
by the company, by purchase or otherwise, and it cannot be held by the company as 
security. 

“If your company holds any of its own stock as collateral or otherwise, you are 
required to release it at once and to substitute other security or collect the loan, 
and to report to me within ten days from your receipt of this showing that you have 
done so.” 
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THE DALLAS INTERURBAN ELECTRIC RAILWAY COMPANY. 


The Dallas Interurban Electric Railway Company of Dallas, Texas, is about 
to offer $1,500,000 first mortgage 5 per cent twenty year gold bonds, in the denomina- 
tion of $1,000 each, secured upon valuable franchises, rights of way, and terminal facil- 
ities for a system of interurbans for the city of Dallas, Oak Cliff, West Dallas and 
Cement City, embracing twenty miles of railway, and an interurban line of thirty 
miles from Dallas to Terrell, via Buckner Orphan’s Home, Mesquite and Forney. 

The Company has a franchise from the City of Dallas providing for interurbans 
in any direction from Dallas, granting terminal lines through the heart of the City and 
belting it best territory, furnishing, together with the surburban lines valuable local 
service, It is intended to build and equip the system according to the latest im- 
provements in roadbeds, heavy rails, power plant and transmission. 

The Dallas Interurban Electric Railway Co. has a capital stock of $2,400,000, one- 
fourth of which is 6 per cent preferred stock, the remainder common stock. Its Board 
of Directors is composed of well known and strong business men of Dallas, namely : 

Henry Dorsey, president, I. J. Willingham, rst vice-president, Robert Ralston, 
2nd vice-president, M. H. Wolfe, 3rd vice-president, W. W. Caruth, treasurer, S. A. 
Stemmons, secretary, C. C. Slaughter, R. C. Buckner, J. Mercer Carter, W. J. Halsell 
and J. A. Allen; the general attorneys being W. H. Clark and W. T. Henry. 

Inquiries from bond buyers, supply houses, and construction contractors should 
be addressed to the president of the company, without delay, as it is designed to 
complete all financial arrangements before the first of July, and prosecute construc- 
tion expeditiously. 

The earnings of steam railroads have been showing a marked decline as the re- 
sult of the late panic, whereas gross earnings of electric railways remain steady and 
are increasing. Among the many electric railways making this showing is the Dallas 
and Ft. Worth Interurban (North Texas Traction Company), the only interurban 
operating in the Dallas field, which is the best traction territory in the Southwest. 
The directorate of the Dallas Interurban Electric Railway Company, chosen from 
the best business men of Dallas, and the field it has secured for operation insures its 
success and the stability of its securities—[ Texas Banker for May.} 


| i | 
THE AMERICAN BANK REPORTER FOR MARCH, 1908. 


This valuable compendium of the American banks, carefully corrected to March, 
1908, has just appeared, published by the Steurer Publishing Company, 5 Beekman 
Street, New York City. The American Bank Reporter is issued in March and Sep- 
tember of each year with bi-monthly supplements. A desk edition is also published 
in May and November. The present March issue contains an alphabetical list of all 
the banks in the United States and Canada, including National, State, Savings and 
Private Banks, arranged in States, showing the names of Presidents, Vice-Presidents, 
Cashiers and Assistant Cashiers; the Correspondents in New York, Philadelphia, 
Chicago, Boston, or other large cities, together with charter number of each National 
Bank, with Capital, Loans, Deposits, Undivided Profits and Surplus, the principal 
Loan, Trust and Investment Companies, etc. 

Also a list of reliable attorneys in the United States and Canada; Alphabetical 
List of all Bank Officers: Foreign Banks and Bankers; Directors of Banks in all the 
principal cities; Synopsis of Banking and Commercial Laws of the various States and 
Canada; Bank Statements, Statistics, etc.; List of Towns without Banking Facilities 
with nearest banking point; Maps of all States and Territories, including Canada, etc. 

The yearly subscription to the American Bank Reporter is $7, price for single 
copy $4. Address Steurer Publishing Company, 5 Beekman Street, N. Y. 





ADDENDA. 


THE NEW SAN FRANCISCO. 


The American National Bank of San Francisco, California, has issued a very in- 
teresting and attractive folder showing the rebuilt San Francisco, It has as a center 
piece the tall Merchants Exchange Building, 427 California Street, which is the home 
of the American National Bank. And the folder contains views of the city looking 
northeast, north, northwest and southwest from the roof of the Merchants Exchange 
Building. When one looks upon the tall and massive buildings and the vast extent 
of territory filled with hundreds of buildings of most modern type, it seems almost 
marvelous that in so short a space of time from the recent devastation the city of 
San Francisco has risen phenix-like from its former desolation. 


NEWS ITEM. 


The Advertising Manager of the Burroughs Adding Machine Company, Mr. E. 
St. Elmo Lewis, has been in considerable demand as a speaker before business men’s 
organizations throughout the country. 

Recently he was tendered a dinner by the Publicity Club of Minneapolis, where 
he spoke on “Some Suggestions for Advertising Minneapolis.” The speech attracted 
wide attention, and the recent municipal campaign which has aroused so much en- 
thusiasm in that city was worked out along some of the lines which Mr. Lewis sug- 
gested in his talk. 

Later, he addressed the Springfield (Illinois) Business Men's Organization, at a 
special dinner given in his honor, and the next morning’s papers contained over 
eleven columns of report, which is a pretty clear indication that Mr. Lewis said 
something worth listening to. 

He was then one of the principal speakers at the annual dinner of the Ben Franklin 
Club of Chicago, where he addressed over 300 members of the largest printing or- 
ganization in the country. 

In April he was one of the speakers at the Cleveland Advertisers’ Club’s annual 
dinner, and on May Ist spoke at the annual dinner of the Business Men’s Association 
at Adrian, Michigan. 

It is said that later in the summer he is to be featured at several Bankers’ Asso- 
ciation meetings, and in the fall will deliver a number of talks before chapters of the 
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THE COMMERCIAL NATIONAL BANK OF CHICAGO. 


The Commercial National Bank of Chicago has issued a very handsome booklet con- 
taining illustrations of the exterior of the new Commercial National Bank Building 
and of the grand stairway, information desk, views in the main public lobby, officers’ 
rooms, directors’ room, junior officers’ quarters, main cash vault and clock, clerks’ 
quarters, interior of safe deposit vault, committee room, ladies’ reception room, with 
many other illustrations of interior detail connected, not only with the bank, but 
with the Commercial National Safe Deposit Company, its allied corporation. The 
illustrations are exceptionally well done and the subjects are most interesting. 


— 
TACOMA. 


We acknowledge receipt from Mr. P. C. Kauffman, Vice-President of the Fidelity 
Trust Company of Tacoma, of an illustrated booklet upon Tacoma entitled ‘* New 
Herald Annual, 1908.” This is published by the Bell Press of Tacoma. It contains 
a record of Tacoma’s wonderful progress and a large number of interesting illustra- 
tions of the residential and business sections, shipping, the various institutions and 
industries. 








COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reported to the 
New York Clearing House for the weeks ending May 4, 1907, and May 2, 1908, respectively, 
together with a computation of the proportionate increase or decrease of deposits for the year: 





BANKS. 


Bank of N. Y., N. B. A... 
Bank of the Manhattan Co 
Merchants’ National 
Mechanics’ National ..... 
Bank of America........ 
Phenix National......... 
Mational City. ....000.5+ 
Chemical National....... 
Merchants’ Exch. National 
Gallatin National........ 
Nat. Butchers & Drovers’ 
a 
American Exchange Nat. 
Nat. Bank of Commerce. . 


LOS eae 


Metropolitan Bank....... 
Corn Exchange.......... 


Importers & Traders’ Nat 
National Park........... 


Second National......... 
First National .......... 
Irving National Exchange 
UN ik ohiicinig madinm ce-or 
N. Y. County National... 
German-American....... 
Chase National.......... 
Fifth Avenue........... 
German Exchange....... 
ee 


Garfield National........ 
Fifth National .......... 
Bank of the Metropolis. . . 
West Side Bank......... 


Liberty National......... 
N. Y. Produce Exchange. 


a ere 
Fourteenth Street Bank... 


Wcccuscened 


Loans, 
1907. 


$ 18,361,000 
22,976,000 
14,253,300 
21,184,000 
23,046,000 

8,764,000 
160,574,400 
26,475,500 
6,418,100 
8,638,200 
2,315,300 
5,917,800) 
28,209,700| 
142,812,400} 
19,944,700) 
3,172,700) 
5,667,100 
2,146,000 


55,607,600 
20,911,300 
3,670,400) 
7,583,800 
10,636,800 
38,434,000) 


25,408,700) 
77,786,000) 
1,354,900 
19,747,000 
10,271,000 
93,760,400 
16,506, 100 
3,296,000 
4,951,900 
3,854,300 
57,849,100 
10,245,100 





3,548,600 
5,376,600 
14,050,800 
7,478,400 
3,133,600 
9,864,500 
4,241,000 
16,771,000 


13,295,100 
6,661,000 


12,756,000 
6,827,800 


Loans i 
Average, | 
1908. 


$ 20,039,000} 
25,000,000) 
21,178,000 
24,125,000] 
24,298,500) 

8,087,000) 
175,840,700) 
31,906, 
6,884,000} 
9,153,400) 
2,084, 300) 
5,098,700) 
39,945,900! 
157,287,700 
9,886,800) 
3»324,900) 
6,209,700) 





62,409,500, 
20,122,200 
4,472,500 
7,446,200) 
10,991,400 
42,785,000 


26,477,200 
78,722,000 
1,193,300 
22,022,000 
9,899,000 
117,750,900) 
16,942,200} 
2,365,000) 





7,036,900) 
35727,500) 
75,961,000) 
12,066,000} 
3,800, 300) 
5,093,500) 
14,005,600) 
6,67 3,400) 
3,172,700) 
11,703,200) 
4,320,000) 
19,484,000) 





15,268,400 | 
6,134,700 | 
10,788,000 





4.516,700)| 


| 


$1,086,75 5,000 $1.190.455,209| 1,064,028,700 





Deposits, 
1907. 


$ 16,820,000] $ 19,342,000 


27,241,000 
16,783,300 
20,814,000 
25,024,800 

9,676,000 

142,477,500 

25,712,300 
6,835,600 
6,174,800 
2,466, 300 
6,459,900 

20,572,200 


120,164,100 


15,618,700 
3,978,600 
5,69 3,000} 


2,475,500 


63,288,000 
20,230,800 
4,028, 300 
7,380,600 
10,480, 100 
44,378,000 


22,183,000 
89,510,000 
1,601,300 
19,450,000 
9,761,000 
79,516,200 
16,417,500 
3,500,000 
6,193,400 
3,613,700 
63,845,600 
10,974,900 
4,342,900 
6,453,300 
15,180,100 
7,471,600 
3,065,800 
9,690,000 
4,497 ,000 
19,388,000 


11,661,800 
7,897,400 
15,831,000 
7,209,800 





t Deposits | 
Average, 
1908. 


37,600,000 
22,500,000 
24,430,000 
26, 596.600) 
9,552,000 
202,938,000 
2,626,500 
rape 





7,176,200 
2,124,700 
5,639,800 
24,107,000 
145,819,700 
5,693,600 
3,438,300 
6,534,700 
2,144,600 


72,878,000 
19,950,200 
4,743,900 
8,297,000 
11,273,000 
51,457,000 


24,182,000 
90,157,000 
1,441,400 
22,531,000 
10,703,000 
108,765,100 
17,354,700 
3,345,000 
7,550,200 
3,398,400 
86,246,000 
13,805,800 
4,175,500 
5,949,800 
15,121,100 
6,875,700 
3,438,000 
11,849,400 
4,841,000 
22,949,000 








14.577,000 

7,103,900 
12,670,000 
4,526,700 








'$1,257,759,200 


+t United States Deposits included, $39,955,000. 
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